
A BILL 

To amend the Civil Rights Act of 1964 to strengthen civil rights 

laws that ban discrimination in employment, and for other 

purposes. 

Be it enacted by the Senate and House of Representatives of 

the United States of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the "Civil Rights Act of 1990". 

SEC . 2 . FINDINGS AND PURPOSE. 

(a) FINDINGS .--Congress finds that additional protecti ons 

and remedies under Federal law are needed to deter unlawfu l 

discrimination. 

(b) PURPOSE.--The purpose of this Act is to strengthen 

existing protections and remedies available under Federal civil 

rights laws to provide more effective deterrence. 

SEC . 3 . DEFINITIONS. 

Section 701 of the Civil Rights Act of 1964 (42 U.S.C. 

2000e) is amended by adding at the end thereof the followi ng new 

subsections: 

"(l) The term 'complaining party' means the Commission, 

the Attorney General, or a person who may bring an action or 

proceeding under this title. 
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"(m) The term 'demonstrates' means meets the burdens of 

production and persuasion. 

"(n) (1) The term 'required by business necessity' 

means--

"(A) in the case of employment practices that are 

defended as a measure of job performance, the practice 

must bear a significant relationship to successful 

performance of the job; or 

"(B) in the case of other employment practices 

that are not defended as a measure of job performance, 

the practice must bear a significant relationship to a 

significant business objective of the employer. 

11 (2) In deciding whether the standards described in 

paragraph (1) for business necessity have been met, 

unsubstantiated opinion and hearsay are not sufficient; 

demonstrable evidence is required. The court may rely on as 

such evidence statistical reports, validation studies, 

expert testimony, performance evaluations, written records 

or notes related to the practice or decision, testimony of 

individuals with knowledge of the practice or decision 

involved, other evidence relevant to the employment 

decision, prior successful experience and other evidence as 

permitted by the Federal Rules of Evidence, and the court 

shall giv~ such weight, if any, to such evidence as is 

appropriate . 
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"(o} The term 'respondent' means an employer, 

employment agency, labor organization, joint labor

management committee controlling apprenticeship or other 

train ing or retraining programs, including on-the- job 

train ing programs, or those Federal entities subject to the 

provisions of section 717 (or the heads thereof).". 

SEC . 4. DISPARATE IMPACT CASES. 

Section 703 of the Civil Rights Act of 1964 (42 U.S.C. 

2000e- 2) is amended by adding at the end thereof the following 

new suhsection : 

" (k) PROOF OF UNLAWFUL EMPLOYMENT PRACTICES IN DISPARATE 

IMPACT CASES .--

" (l} An unlawful employment practice based on disparate 

impact under this Title is established only when a 

complaining party demonstrates that a particular employment 

practice causes a disparate impact on the basis of race, 

color, religion, sex, or national origin, and the respondent 

fails to demonstrate that such practice is required by 

business necessity; provided, however, that if the elements 

of a decision-making process are not capable of separation 

for analysis, they may be analyzed as one employment 

practice, just as where the criteria are distinct and 

separate each must be identified with particularity; and 

provided further, that an unlawful employment practice shall 

nonetheless be established if the complaining party 

demonstrates the availability of an alternative employment 
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practice, comparable in cost and equally effective in 

measuring job performance or achieving the respondent's 

legitimate employment goals, that will reduce the disparate 

impact, and the respondent refuses to adopt such 

alternative. 

"(2) Notwithstanding any other provision of this title, 

a rule barring the employment of an individual who currently 

and knowingly uses or possesses an illegal drug as defined 

in schedules I and II of section 102(6) of the Controlled 

Substances Act (21 U.S.C. 802(6)), other than the use or 

possession of a drug taken under the supervision of a 

licensed health care professional, or any other use or 

possession authorized by the Controlled Substances Act or 

·any other provision of Federal law, shall be considered an 

unlawful employment practice under this title only if such 

rule is adopted or applied with an intent to discriminate 

because of race, color, religion, sex, or national origin.". 

SEC. 5. CLARIFYING PROHIBITION AGAINST IMPERMISSIBLE 

CONSIDERATION OF RACE, COLOR, RELIGION, SEX, OR 

NATIONAL ORIGIN IN EMPLOYMENT PRACTICES. 

(a) IN GENERAL.--Section 703 of the Civil Rights Act of 1964 

(42 u.s.c. 2000e-2) (as amended by section 4) is further amended 

by adding at the end thereof the following new subsection: 

"(l) DISCRIMINATORY PRACTICE NEED NOT BE SOLE 

MOTIVATING FACTOR.--Except as otherwise provided in this 

title, an unlawful employment practice is established when 
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the complaining party demonstrates that race, color, 

religion, sex, or national origin was a motivating factor 

for any employment practice, even though other factors also 

motivated such practice.". 

(b) ENFORCEMENT PROVISIONS.--Section 706(g) of such Act (42 

u . s.c. 2000e-5(g)) is amended by inserting before the period in 

the last sentence the following: "or, in a case where a 

violation is established under section 703(1), if the respondent 

demonstrates that it would have taken the same action in the 

absence of any discrimination. On a claim where a violation is 
.. 

proven under section 703(1) and the respondent demonstrates that 

it would have taken the same action in the absence of any 

discrimination, the court may grant declaratory relief, 

injunctive relief, attorney's fees and costs, and it shall not 

make an award under section 706(g) (3) 11 • 

SEC . 6 . FACILITATING PROMPT AND ORDERLY RESOLUTION OF CHALLENGES 

TO EMPLOYMENT PRACTICES IMPLEMENTING LITIGATED OR 

CONSE T JUDGMENTS OR ORDERS. 

Section 703 of the Civil Rights Act of 1964 (42 U.S.C . 

2000e-2) (as amended by sections 4 and 5) is further amended by 

adding at the end thereof the following new subsection: 

"(m) FINALITY OF LITIGATED OR CONSENT JUDGMENTS OR ORDERS.--

"(1) otwithstanding any other provision of law, and 

except as provided in paragraph (2), an employment practice 

specifically required by a litigated or consent judgment or 

order resolving a claim of employment discrimination under 
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this title may not be challenged by a person who during the 

period of notice was an employee, former employee, or 

applicant who, prior to the entry of such judgment or order 

had actual notice of the proposed judgment or order in 

sufficient detail to apprise such person--

to--

" (A} that such judgment or order would likely 

adversely affect the interests and legal rights of such 

person; 

"(B) of any relief in the proposed judgment; 

"(C) that a reasonable opportunity is available to 

challenge such judgment or order by a future date 

certain; and 

"(D) that such person will likely be barred from 

challenging the proposed judgment or order after such 

date. 

"(2) Nothing in this subsection shall be construed 

"(A} alter the standards for intervention under 

rule 24 of the Federal Rules of Civil Procedure; 

"(B) apply to the rights of parties to the action 

in which the litigated or consent judgment or order was 

entered, or of members of a class represented or sought 

to be represented in such action, or of members of a 

group on whose behalf relief was sought in such action 

by the Federal Government; 
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"(C} prevent challenges to a litigated or consent 

judgment or order on the ground that such judgment or 

order was obtained through collusion or fraud, or is 

transparently invalid or was entered by a court lacking 

subject matter jurisdiction; or 

"(D) authorize or permit the denial to any person 

of the due process of law required by the United States 

Constitution.". 

SEC . 7. EXPANSION OF RIGHT TO CHALLENGE DISCRIMINATORY SENIORITY 

SYSTEMS. 

Section 706(e) of the Civil Rights Act of 1964 (42 U.S.C. 

2000e- 5(e)) is amended by adding at the end thereof the following 

sentence: 

· 11 For purposes of this section, an alleged unlawful 

employment practice occurs when a seniority system is 

adopted, when an individual becomes subject to a seniority 

system, or when a person aggrieved is injured by the 

application of a seniority system, or provision thereof, 

that is alleged to have been adopted for an intentionally 

discriminatory purpose, in violation of this title, whether 

or not that discriminatory purpose is apparent on the face 

of the seniority provision.". 

SEC. 8 . PROVIDING FOR ADDITIONAL EQUITABLE RELIEF IN CERTAIN 

CASES OF INTENTIONAL DISCRIMINATION . 

Section 706(g) of the Civil Rights Act of 1964 (42 u. s .c. 

2000e- 5(g)) (as amended by Section 5) is further amended--
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(1) by designating the first sentence as paragraph (l); 

(2) by designating the second and third sentences as 

paragraph (2); 

(3) by designating the last sentence as paragraph (4); 

and 

(4) by inserting after paragraph (2) (as so designated) 

the following new paragraph: 

"(3) In fashioning remedies for unlawful 

intentional discrimination under this Title, the court 

may, in the exercise of its equitable discretion, 

require the respondent to pay the complaining party an 

amount not to exceed a total of $150,000.00, if the 

court finds--

" (A) that an additional equitable remedy 

beyond those otherwise available is needed to 

deter the respondent from engaging in such 

unlawful employment practices; and 

"(B) that such an award is otherwise 

justified by the equities, is consistent with the 

purposes of this Title, and is in the public 

interest.". 

Section 706 (42 U.S.C. 2000e-5) is further amended by 

adding at the end the following new subsection: 

" (l) JUDICIAL DETERMINATION.--All issues in cases 

arising under this title shall be heard and determined by a 

judge, as specified in section 706(f); provided, however, 
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that if the court determines that one or more of the claims 

presente d ma y require relief under section 706(g) (3), and if 

the court holds that a jury trial with respect to issues of 

liability is constitutionally required on claims f or such 

relief, then a jury may be empaneled to hear and determine 

such liability issues and no others.". 

SEC . 9 . ALLOWING THE AWARD OF EXPERT FEES. 

Section 706(k) of the Civil Rights Act of 1964 (42 U.S.C. 

2000e- 5(k)) is amended by inserting ''(including expert fees)" 

after "attorney ' s fee,". 

SEc.-· 10. PROVIDING FOR INTEREST, AND EXTENDING THE 

STATUTE OF LIMITATIONS, IN ACTIONS AGAINST THE 

FEDERAL GOVERNMENT. 

Section 717 of the Civil Rights Act of 1964 (42 u . s.c. 

2000e- 16) is amended--

( 1) in subsection (c), by striking out "thirty days" 

and inserting in lieu thereof "ninety days"; and 

(2) in subsection (d), by inserting before the period 

II and the same interest to compensate for delay in payment 

shall be available as in cases involving non- public 

parties". 

SEC. 11 . PROHIBITION AGAINST RACIAL DISCRIMINATION IN THE 

MAKING AND PERFORMANCE OF CONTRACTS. 

Section 1977 of the Revised Statutes of the United States 

(42 U. S . C. 1981) is amended--

(1) by inserting "(a)" before "All persons within" ; and 
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(2) by adding at the end thereof the following new 

subsections: 

"(b) For purposes of this section, the right to 'make 

and enforce contracts' shall include the making, 

performance, modification and termination of contracts, and 

the enjoyment of all benefits, privileges, terms and 

conditions of the contract. 

"(c) The rights protected by this section are protected 

against impairment by non-governmental discrimination as 

well as against impairment under color of State l aw.". 

SEC . 12. NOTICE OF LIMITATIONS PERIOD. 

Section 7(e) of the Age Discrimination in Employment Act of 

1967 (29 U.S.C. 626(e)) is amended--

(1) by striking out paragraph (2); 

(2) by striking our the paragraph designation in 

paragraph (1); 

(3) by striking out "Sections 6 and" and inserting 

"Section"; and 

(4) by adding at the end thereof the following: "If a 

charge filed with the Commission is dismissed or the 

Commission's proceedings are otherwise terminated by the 

Commission, the Commission shall so notify the i ndividual 

referred to in subsect i on {d) and such individual may bring 

an action against the respondent named in the charge at any 

time after 60 days from the time the charge was timely filed 
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until the expiration of 90 days after the receipt of the 

notice provided under this subsection . ". 

SEC. 13. COVERAGE OF CONGRESS AND THE AGENCIES OF THE 

LEGISLATIVE BRANCH. 

(a) COVERAGE OF THE SENATE.--

(1) COMMITMENT TO RULE XLII.--The Senate reaffirms its 

commitment to Rule XLII of the Standing Rules of the Senate 

which provides as follows: 

" No Member, officer, or employee of the Senate 

shall, with respect to employment by the Senate or any 

office thereof--

" (a) fail or refuse to hire an individual; 

"(b) discharge an individual; or 

"(c) otherwise discriminate against an 

individual with respect to promotion, 

compensation, or terms, conditions, or privileges 

of employment; 

on the basis of such individual's race, color, religion, 

sex, national origin, age, or state of physical handicap.". 

(2) APPLICATION TO SENATE EMPLOYMENT.--The rights and 

protections provided pursuant to this Act, the Civil Rights 

Act of 1964, the Americans with Disabilities Act of 1990, 

the Age Discrimination in Employment Act of 1967, and the 

Rehabilitation Act of 1973 shall apply with respect to 

employment by the United States Senate . 
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(3) INVESTIGATION AND ADJUDICATION OF CLAIMS.--All 

claims raised by any individual with respect to Senate 

employm~nt, pursuant to the Acts referred to in paragraph 

(2), shall be investigated and adjudicated by the Select 

Committee on Ethics, pursuant to s. Res. 338, 88th Congress, 

as amended, or such other entity as the Senate may 

designate. 

(4) RIGHTS OF EMPLOYEES.--The Committee on Rules and 

Administration shall ensure that Senate employees are 

informed of their rights under the Act ref erred to in 

.... paragraph ( 2) • 

(5) APPLICABLE REMEDIES.--When assigning remedies to 

individuals found to have a valid claim under the Acts 

·~eferred to in paragraph (2), the Select Committee on 
i 

Ethics, or such other entity as the Senate may designate, 

should to the extent practicable apply the same remedies 

applicable to all other employees covered by the Acts 

referred to in paragraph (2). Such remedies shall apply 

exclusively. 

(6) MATTERS OTHER THAN EMPLOYMENT.--

(A) IN GENERAL.--The rights and protections under 

the Americans with Disabilities Act of 1990 shall, 

subject to subparagraph (B), apply with respect to the 

conduct of the Senate regarding matters other than 

employment. 
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(B) REMEDIES.--The Architect of the Capitol shall 

establish remedies and procedures to be utilized with 

respect to the rights and protections provided pursuant 

to subparagraph (A) . such remedies and procedures 

shall apply exclusively, after approval in accordance 

with subparagraph (C). 

(C) PROPOSED REMEDIES AND PROCEDURES.--For 

purposes of subparagraph (B), the Architect of the 

Capitol shall submit proposed remedies and procedures 

to the Senate Committee on Rules and Administration. 

The remedies and procedures shall be effective upon the 

approval of the Committee on Rules and Administration. 

(7) EXERCISE OF RULEMAKING POWER.--Notwithstanding any 

·other provision of law, enforcement and adjudication of the 

rights and protections referred to in paragraphs (2) and 

(6) (A) shall be within the exclusive jurisdiction of the 

United States Senate. The provisions of paragraphs (1), 

(3), (4), (5), (6) (B), and (6) (C) are enacted by the Senate 

as an exercise of the rulemaking power of the Senate, with 

full recognition of the right of the Senate to change its 

rules, in the same manner, and to the same extent, as in the 

case of any other rule of the Senate. 

(b) COVERAGE OF THE HOUSE OF REPRESENTATIVES.--

(1) IN GENERAL.--Notwithstanding any provision of title 

VII of the Civil Rights Act of 1964 (42 u.s.c . 2000e et 

seq . ) or of other law, the purposes of such title shall, 
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subject to paragraph (2), apply in their entirety to the 

House of Representatives. 

(2) EMPLOYMENT IN THE HOUSE.--

(A) APPLICATION.--The rights and protections under 

tit le VII of the Civil Rights Act of 1964 (42 u.s.c. 

2000e et seq . ) shall, subject to subparagraph (B), 

apply with respect to any employee in an employment 

posit ion in the House of Representatives and any 

emp loying authority of the House of Representatives. 

(B) ADMINISTRATION.--

(i) IN GENERAL . --In the administration of 

this paragraph, the remedies and procedures made 

applicable pursuant to the resolution described in 

clause (ii) shall apply exclusively. ·. 

(ii) RESOLUTION.--The resolution referred to 

in clause (i) is House Resolution 15 of the One 

Hundred First Congress, as agreed to January 3, 

1989, or any other provision that continues in 

effect the provisions of, or is a successor to, 

the Fair Employment Practices Resolution {House 

Resolution 558 of the One Hundredth Congress, as 

agreed to October 4, 1988). 

(C) EXERCISE OF RULEMAKING POWER . --The provisions 

o~ subparagraph (B) are enacted by the House of 

Representatives as an exercise of the rulemaking power 

of the House of Representatives, with full recognition 
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of the right of the House to change its rules, in the 

same manner, and to the same extent as in the case of 

any other rule of the House. 

(c) INSTRUMENTALITIES OF CONGRESS.--

(1) IN GENERAL.--The rights and protections under this 

Act and title VII of the Civil Rights Act of 1964 (42 u.s.c. 

2000e et. seq.) shall, subject to paragraph (2), apply with 

respect to the conduct of each instrumentality of the 

Congress. 

(2) ESTABLISHMENT OF REMEDIES AND PROCEDURES BY 

INSTRUMENTALITIES.--The chief official of each 

instrumentality of the Congress shall establish remedies and 

procedures to be utilized with respect to the rights and 

protections provided pursuant to paragraph (1). Such 

remedies and procedures shall apply exclusively. 

(3) REPORT TO CONGRESS.--The Chief official of each 

instrumentality of the congress shall, after establishing 

remedies and procedures for purposes of paragraph (2), 

submit to the Congress a report describing the remedies and 

procedures. 

(4) DEFINITION OF I NSTRUMENTALITIES.--For purposes of 

this section, instrumentalities of the Congress include the 

following: The Architect of the Capitol, the Congressional 

Budget Off ice, the General Accounting Office, the Government 

Printing Office, the Office of Technology Assessment, and 

the United States Botanic Garden. 
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(5) CONSTRUCTION.--Nothing in this section shall alter 

the enforcement procedures for individuals protected under 

section 717 of title VII of the Civil Rights Act of 1964 (42 

u.s .c. 2000e-16). 

SEC. 14. CONSTRUCTION. 

Nothing in the amendments made by this Act, or in any 

statute amended by this Act shall be construed so as to require, 

permit, or result in the adoption or implementation of hiring, 

promotion, compensation, or termination quotas by an employer, 

employment agency, labor organization, joint labor-management 

committee controlling apprenticeship or other training or 

retraining programs, including on-the-job training programs, or 

those Federal entities subject to the provisions of section 717 

(or the heads thereof), on the basis of race, color, religion, 

sex, or national origin. 

SEC . 15. SEVERABILITY. 

If any provision of this Act, or an amendment made by this 

Act, or the application of such provision to any person or 

circumstances is held to be invalid, the remainder of this Act 

and the amendments made by this Act, and the application of such 

provision to other persons and circumstances, shall not be 

affected thereby. 

SEC. 16. ALTERNATIVE MEANS OF DISPUTE RESOLUTION. 

Where appropriate and to the extent authorized by law, the 

use of alternative means of dispute resoluti9n, including 

settlement negotiations, conciliation, facilitation, mediation, 



\_ 
··. 

17 

factfihding, minitrials, and arbitration, is encouraged to 

resolve disputes arising under the Acts amended by this Act. 

SEC. 17. EFFECTIVE DATE. 

This Act and the amendments made by this Act shall take 

effect upon enactment. 

' - I 

* * * * * 



SECTION-BY-SECTION ANALYSIS 

SECTION 1. SHORT TITLE 

The legislation may be cited as the "Civil Rights Act of 
1990. 11 

SECTION 2. FINDINGS AND PURPOSE 

The Congress finds that this legislation is necessary to 
provide additional protections and remedies against unlawful 
discrimination in employment. The purpose of this Act is to 
strengthen existing protections and remedies in order to deter 
discrimination more effectively and provide meaningful relief 
for victims of discrimination. 

SECTION 3. DEFINITIONS 

This section adds definitions to those already in Title VII. 
It defines a complaining party as the Equal Employment 

· opportunity Commission (EEOC), the Attorney General, or a person 
who may bring an action or proceeding under this title. 

The definition of "demonstrates" requires that a party bear 
the burden of production and persuasion when the statute requires 
that he or she "demonstrate" a fact. 

The term "required by business necessity" is meant to codify 
the meaning of business necessity as used in Griggs v. Duke Power 
Co . , 401 U.S. 424 (1971), and other opinions of the Supreme 
Court. 

The term "respondent" is clarified to include those entities 
listed in the bill. 

SECTION 4. DISPARATE IMPACT CLAIMS 

Under this Act, a complaining party makes out a prima facie 
case of disparate impact when he or she identifies a particular 
employment practice and demonstrates that the practice has 
caused disparate impact because of race, color, religion, sex, 
or national origin . The burden of proof then shifts to the 
respondent to demonstrate that the practice is required by 
business necessity. It is then open to the complaining party to 
rebut that defense by demonstrating the availability of an 
alternative employment practice, comparable in cost and equally 
effective in. measuring job performance or achieving the 
respondent's legitimate employment goals, that will reduce the 
disparate impact, and the respondent refuses to adopt such 
alternative. 

1 
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In identifying the particular employment practice alleged 
to cause disparate impact, the plaintiff is not required to do 
the impossible in breaking down an employer's practices to the 
greatest conceivable degree. Courts will be permitted to hold, 
for example, that vesting complete hiring discretion in an 
individual guided only by unknown subjective standards consti
tutes a single particular employment practice susceptible to 
challenge. 

It is therefore the specific intention of the proponents of 
this Act to reaffirm the sort of analysis employed on this issue 
in Sledge v. J.P. Stevens & Co ., 52 EPD para. 39,537 (E.D.N.C. 
Nov. 30, 1989). The court alluded to the difficulty of "delving 
into the workings of an employment decisionmaker's mind" and 
noted that the defendant's personnel officers reported having no 
idea of the basis on which they made their employment decisions. 
The court held that: "the identification by the plaintiffs of 
the uncontrolled, subjective discretion of defendant's employing 
officials-as the source of the discrimination shown by plain
tiff's statistics sufficed to satisfy the causation requirements 
of Wards Cove." This Act contemplates that the use of such 
uncontrolled and unexplained discretion is properly treated as 
one employment practice and need not be divided by the plaintiff 
into discrete sub-parts. 

If the elements of a decision-making process are 
demonstr'ated to be not capable of separation for analysis, 
therefore, they may be analyzed as one employment practice, 
just as where the criteria are distinct and separate each must 
be identified with particularity. See letter of Charles Fried 
to Senator Edward M. Kennedy, March 21, 1990 at 4 n.2. 

It should also be noted that, assuming compliance with all 
other Title VII procedures, if a plaintiff can make a reasonable 
good faith allegation that the elements of a decision-making 
process are not capable of separation for analysis, as described 
above, he or she may file a complaint and commence discovery on 
that basis, although this does not affect the plaintiff's burden 
in making out his or her prima facie case. 

Finally, this section provides that it is not a violation 
of this title for an employer to use a rule ba rring illegal 
drug use unless the rule is adopted or applied with an intent 
to discriminate on the basis of race, color, religion, sex, or 
national origin. 
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SECTION 5. CLARIFYING PROHIBITION AGAINST IMPERMISSIBLE 
CONSIDERATION OF RACE, COLOR, RELIGION, SEX, 
OR NATIONAL ORIGIN IN EMPLOYMENT PRACTICES 

Section 5 of the bill addresses the holding in Price 
Waterhouse v. Hopkins, 109 S. Ct. 1775 {1989), in which the 
Court ruled in favor of a woman who alleged that she had been 
denied partnership by her accounting firm on account of her sex. 
The Court there faced a case in which the plaintiff alleged that 
her gender had supplied part of the motivation for her rejection 
for partnership. The Court held that once she had established 
by direct evidence that sex played a substantial part in the 
decision, the employer could still defeat liability by showing 
that it would have reached the same decision had sex not been 
considered. 

This provision allows the employer to be held liable if 
invidious discrimination was a motivating factor in causing the 
harm suffered by the complainant. Thus, such discrimination need 
not have been the sole cause of the final decision. 

The provision also makes clear that if an employer 
establishes that it would have taken the same employment action 
absent consideration of race, sex, color, religion, or national 
origin, the complainant is not entitled to reinstatement, 
backpay, or additional monetary award. Courts may award other 
relief, including attorney's fees, consistently with the 
princ~ples enunciated in other civil rights cases. 

SECTION 6. FACILITATING PROMPT AND ORDERLY RESOLUTION 
OF CHALLENGES TO EMPLOYMENT PRACTICES 
IMPLEMENTING LITIGATED OR CONSENT JUDGMENTS 
OR ORDERS 

Under specified conditions, Section 6 of the bill would 
preclude certain challenges to employment practices specifically 
required by court orders or judgments entered in Title VII cases. 
This section would bar such challenges by any person who was an 
employee, former employee, or applicant for employment during the 
notice period and who, prior to the entry of the judgment or 
order, received notice of the judgment in sufficient detail to 
apprise that person that the judgment or order would likely 
affect that person's interests and legal rights, of the relief in 
the proposed judgment, that a reasonable opportunity was 
available to that person to challenge the judgment or order by a 
future date certain, and that the person would likely be barred 
from challenging the proposed judgment after that date. The 
intent of this section is to protect valid decrees from 
subsequent attack by individuals who were fully apprised of their 
interest in litigation and given an opportunity to participate, 
but declined that opportunity. · 
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This section, therefore, addresses the Supreme Court's 
decision in Martin v. Wilks, 109 s. Ct. 2180 (1989). That case 
arose in the context of a civil rights action, but it turn~d on 
principles of fairness and access to court that apply in every 
area. The Court held that white firefighters who had not been 
parties to a consent decree that mandated racial preferences 
could have their day in court to contend that the decree violated 
their civil rights. The Court rejected the so-called "collateral 
attack" doctrine, pursuant to which some lower courts had held 
that, once a decree was entered, it could not be challenged, even 
by individuals who had not been parties to the original lawsuit. 

The section modifies the rule of Martin v. Wilks to the 
extent that it would preclude challenges by individuals who were 
not parties to the litigation that produced a decree if they were 
applicants or employees and had adequate actual notice and an 
adequate opportunity to assert their interests in the litigation 
prior to adoption of the decree. This rule strikes a balance 
between the interest in preserving the finality of judgments 
and the requirement of fundamental fairness that underlies our 
judici~l system, in which individuals are traditionally 
guaranteed a meaningful opportunity to assert their interests in 
court before they are bound by judicial action. 

This section will work in conjunction with a variety 
of doctrines that already exist to head off nonmeritorious 
challenges to decrees. The doctrines of law of the case, 
res judicata, and stare decisis will allow courts to deal with 
them summarily at little expense in time or money to the parties. 
In addition, the rules of joinder and the use of defendant class 
actions make it relatively easy for parties to ensure that 
affected people have their day in court in the original action. 
The threat of an award of attorney fees against the losing party 
who brings a frivolous suit is a further deterrent to such 
challenges. 

The section states that it would not alter the rules 
governing intervention in federal courts. Nor would this 
section apply to parties to the action in which an order was 
entered, members of a class represented in an action, or members 
of a group on whose behalf relief was sought by the federal 
government. 

The section would not preclude challenges to judgments based 
on allegations that the judgment was obtained through collusion, 
fraud, or lack of subject matter jurisdiction. These are grounds 
upon which judgments traditionally may be attacked. 

4 



SECTION 7. EXPANSION OF RIGHT TO CHALLENGE 
DISCRIMINATORY SENIORITY SYSTEMS 

section 7 would overrule the holding in Lorance v. AT&T 
Technologies, Inc ., 109 s. ct. 2261 (1989), in which female 
employees challenged a seniority system pursuant to Title VII, 
claiming that it was adopted with an intent to discriminate 
against women. Although the system was facially nondiscrimina
tory and treated all similarly situated employees alike, it 
produced demotions for the plaintiffs, who claimed that the 
employer had adopted the seniority system intentionally to alter 
their contract rights. The Supreme Court held that the claim was 
barred by Title VII's requirement that a charge must be filed 
within 180 days (or 300 days if the matter can be referred to 
a state agency) after the alleged discrimination occurred. 

The Court held that the time for plaintiffs to file their 
complaint began to run when the employer adopted the allegedly 
discriminatory seniority system, since it was the adoption of 
the system with a discriminatory purpose that allegedly violated 
their rights . According to the Court, that was the point at 
which plaintiffs suffered the diminution in employment status 
about which they complained . The Court viewed this result 
as dictated by its prior cases holding that the statute of 
limitations begins to run when the act of discrimination 
occurs and not when its effects are felt. 

The Lorance rule is contrary to the position taken by the 
Department of Justice and the EEOC. It would shield existing 
seniority systems from legitimate discrimination claims. The 
discriminatory reasons for adoption of a seniority system may 
become apparent only when the system is finally applied to affect 
the employment status of the employees that it covers. Moreover, 
such an application surely focuses the controversy between an 
employer and an employee more sharply and permits more precise 
litigation. In addition, a rule that limits challenges to the 
period immediately following adoption of a seniority system will 
promote unnecessary, as well as unfocused, litigation. Employees 
will be forced to challenge the system before it has produced any 
concrete impact or forever remain silent. Given such a choice, 
employees who might never suffer harm from the seniority system 
may be forced to choose to file a charge -- an especially 
difficult choice since they may be understandably reluctant to 
initiate a lawsuit against an employer if they do not have to. 
And, finally, the Lorance rule will prevent employees who are 
hired more than 180 (or 300) days after adoption of a seniority 
system from ever challenging the adverse consequences of that 
system, regardless of how severe they may be. Such a rule fails 
to protect sufficiently the important interest in eliminating 
employment discrimination that is embodied in Title VII. 
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Likewise, a rule that an employee may sue only within 
180 (or 300) days after becoming subject to a seniority system 
is unfair to both employers and employees. The rule fails to 
protect seniority systems from delayed challenge, since so · 
long as employees are being hired someone will be able to sue. 
And, while this rule would give every employee a theoretical 
opportunity to challenge a discriminatory seniority system, it 
would do so, in most instances, before the employee's status had 
been adversely affected by the seniority system and, therefore, 
before the challenge was sufficiently focused and before it was 
clear that a challenge was necessary. Finally, most employees 
would be reluctant to begin their jobs by suing their employers. 

This change in the law, therefore, is warranted. Indeed, it 
is necessary to safeguard the same principles upheld by the 
Supreme Court in Martin v. Wilks, supra, and discussed in the 
preceding section. 

SECTION 8. PROVIDING FOR ADDITIONAL EQUITABLE RELIEF 
IN CERTAIN CASES OF INTENTIONAL 
DISCRIMINATION 

This provision is designed to redress an anomaly in current 
law. Title VII currently prohibits intentional discrimination in 
the terms and conditions of employment, but provides inadequate 
remedies for certain unlawful employment practices, including 
sexual harassment in the workplace, which the Supreme Court has 
recognized as actionable under Title VII. See Meritor Savings 
Bank, FSB v. Vinson, 477 U.S. 57 (1986). Such harassment 
frequently will not be so intolerable that an employee subjected 
to it immediately leaves. In such circumstances, the only remedy 
tha victim of harassment can obtain under Title VII's remedial 
scheme as currently drafted is declaratory and injunctive relief 
against continuation of the harassment. 

Such a rule is plainly inequitable. It effectively tells 
employers that the only consequence of creating an environment so 
hostile to a woman employee that she is forced to sue to obtain 
relief is a directive to refrain in the future. Additional 
remedies for this situation are clearly appropriate and 
warranted. 

At the same time, Title VII's existing framework, with its 
emphasis on conciliation and mediation, has served the country 
well as a tool for combatting discrimination during its 26-year 
history. It would be unwise to jettison it in favor of a tort
style approach including compensatory and punitive damages at a 
time when our tort system is widely recognized to be in crisis. 

Section 8 strikes a reasonable balance between these 
concerns . It allows courts to award a remedy beyond declaratory 
and injunctive relief . This remedy consists of a monetary award 
not greater than a total of $150,000. Courts are authorized to 
make it available in the exercise of their equitable discretion 
only where an additional equitable remedy is needed to deter the 
respondent from engaging in such practices and where such an 
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award is justified by the equities, is consistent with the 
purpose of Title VII, and is in the public interest. 

This section allows a court to make a monetary award " not to 
exceed a total of $150,000." This language is intended to make 
clear that where there are several related incidents that could 
arguably be subdivided into distinct unlawful employment 
practices, or where different claims under Title VII are brought 
in the same lawsuit, the award that can be obtained under this 
section for all of them combined is limited to $150,000. 
Otherwise, plaintiffs and their lawyers will have incentives to 
spend resources on hair-splitting litigation over how many 
unlawful employment practices have occurred. $150,000 is a large 
enough amount to be an adequate and effective deterrent to the 
type of conduct sought to be prevented by this section. No good 
purpose would be served by encouraging lawyers to use their 
inventiveness to circumvent the limitation it imposes. 

The additional remedy this section creates is available 
only for "intentional discrimination." Nobody has argued that 
Title VII's existing remedial scheme for disparate impact 
claims· is inadequate. The availability of this remedy (and its 

-- 1imitation to claims based on intentional discrimination) would 
of course also apply to claims brought under the Americans with 
Disabilities Act, on account of that Act's section 107, which 
incorporates section 706 of Title VII by reference. 

As new subsection 706 (1) makes clear, it is the intention 
of the Congress that both liability and remedies under 
section 706, including the new remedy this section creates, 
continue to be decided by a judge. Because of the equitable 
nature of the relief to be awarded, the courts should find this 
consistent with the Seventh Amendment. See Local No. 391 v. 
Terry, 110 s. Ct. 1339 (1990); Tull v. United States, 107 S. Ct. 
1831 (1987) . This provision is important in maintaining to the 
greatest extent possible the current structure of Title VII's 
remedies provisions and preventing it from being replaced with 
a tort-like approach. Because the question of constitutionality 
is not entirely free from doubt, however, subsection (1) a l so 
provides that should a court hold that a jury trial with respect 
to issues of liability is constitutionally required, it may 
empanel a jury to hear those issues and no others. This ensures 
that the additional relief this scheme makes available wil l not 
become a dead letter should a court find tha~ the Seventh 
Amendment requires a jury trial on liability. 

Finally, it should be noted that this provision is 
exclusively remedial. It is not intended to recognize or create 
any new causes of action under Title VII. Rather, it is merely 
intended to ensure that as to those unlawful employment practices 
that Title VII already prohibits, the remedial scheme it 
establishes is adequate and appropriate. 
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SECTION 9. CLARIFYING ATTORNEY'S FEES PROVISIONS 

This section would authorize the recovery of expert witness 
fees by prevailing parties according to the same standards that 
govern awards of attorney fees pursuant to Title VII. Under 
existing law, expert witness fees may not be shifted pursuant 
to Title VII. See Crawford Fitting Co. v. J.T. Gibbons, Inc., 
482 U.S. 437 (1987). 

SECTION 10. PROVIDING FOR INTEREST AND LENGTHENING 
FILING PERIOD IN ACTIONS AGAINST 
THE FEDERAL GOVERNMENT 

This section provides that, where the Federal Government is 
a defendant found to be liable in an action brought under this 
Title, it is subject to paying the same interest to compensate 
for delay in payment as in cases involving nonpublic parties. 
The filing period in such actions is also lengthened. 

SECTION 11. PROHIBITION AGAINST RACIAL 
DISCRIMINATION IN THE MAKING AND 
PERFORMANCE OF CONTRACTS 

Section 11 would overrule Patterson v. McLean Credit Union, 
109 S . Ct . 2363 (1989). In Patterson, an employee sued under 
42 u.s.c. 1981, alleging that her employer had harassed her 
on the job, failed to promote her, and ultimately discharged her, 
all because of her race. The Court held that Section 1981 is 
limited by its terms to prohibiting discrimination in "mak[ing) 
and enforc[ing) contracts," and does not extend to "problems that 
may arise later from the conditions of continuing employment." 
Patterson, 109 S. Ct. 2372. Thus, the Court held, the statute 
prohibits discrimination -- whether governmental or private -
only in the formation of a contract and in the right of access to 
a legal process that will enforce established contract 
obligations without regard to race. While the plaintiff's 
allegation that she had been discriminatorily denied promotion 
might fall within the prohibition against discrimination in 
making contracts, her allegations of harassment on the job 
addressed only conditions of employment. And there was no 
allegation that she had been discriminatorily denied access to 
legal process to enforce her contract of employment. 

The law as interpreted in Patterson leaves a significant gap 
in section 1981 coverage that should be filled. This provision 
would also remove any possible ambiguity for future cases by 
codifying the holding of Runyon v. Mccrary, 427 U.S. 160 (1976), 
that section 1981 prohibits private, as well as governmental 
discrimination. 

SECTION 12. NOTICE OF LIMITATIONS .PERIOD 

This section generally conforms procedures for filing 
charges under the Age Discrimination in Employment Act with those 
used for other portions of Title VII. In particular, it provides 
that the EEOC shall notify individuals who have filed charges of 
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the dismissal or completion of the Commission's proceedings with 
respect to those charges, and allows these individuals to file 
suit from 60 days after filing the charge until the expiration of 
90 days after completion of these proceedings. This avoids the 
problems created by current law, which imposes a statute of 
limitations on the filing of suit regardless of whether the 
Commission has completed its action on an individual's charge. 

SECTION 13. COVERAGE OF CONGRESS AND 
THE AGENCIES OF THE LEGISLATIVE BRANCH 

This section would extend the anti-discrimination 
prohibitions of Title VII to all employees of Congress, while 
establishing a special remedial scheme that does not include a 
private right of action. 

SECTION 14. CONSTRUCTION 

This section states that neither this Act nor the laws it 
amends shall be construed to require, permit, or result in quotas 
on the bafois of race, color, religion, sex, or national origin. 

SECTION 15. SEVERABILITY 

This section states that if a portion of this Act is found 
invalid, that finding will not affect the remainder of the Act. 

SECTION 16. ALTERNATIVE MEANS OF DISPUTE RESOLUTION 

This section would encourage the use of alternative means 
of dispute resolution in resolving disputes pursuant to the Act. 

SECTION 17. EFFECTIVE DATE 

This section specifies that the Act takes effect upon 
enactment. 
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