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which is described as a '"Monitoring System"
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The Checks and Balances continuous-flow monitoring system is intimidating
and threatening, and creates a climate and environment where fear and
trepidation is the order of the day. This, in turn, establishes and in-
stitutionalizes a "don't rock the boat -- go along to get along"
management system. The consequence of such a management system is low
morale, buck passing and chaos. The final result is a complete and per-
fect inability to implement and carry out the intent of the law.
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THE QUOTA CONFLICT

(An Historical Perspective of How
And Why Quotas Became an Issue)

THE OFFICE OF FEDERAL CONTRACT COMPLIANCE (OFCC)

The Office of Federal Contract Compliance, successor to the President's
Committee, was formed in 1965 to enforce the anti-discrimination and affirm-
ative action clauses in government contracts. It was to supervise the em-
ployment practices of employers who were government contractors. First the
agency was understaffed. The tiny staff of not more than 28 people in 1967
did not effectively supervise the various purchasing agencies, and with the
exception of the Newport News situation, was unable to effectively control
the major employers. The OFCC did not issue its own regulations until 1968,
three years after its formation. When it did issue its own regulations, the
regulations were so vague that contractors could go right on discriminating
with the excuse that the government had not been specific about what they
had to do to avoid discriminating. The various purchasing agencies, notably
the Department of Defense, were able to do business as usual with the dis-
criminators, because OFCC did nothing to stop them. OFCC did not develop
the data and information necessary to organize an effective and systematic
compliance program. It did not consider cancellation or debarment of any
contractors until 1968, three years after the agency was created, and at the
end of the Johnson administration.

Perhaps the most startling failure of the OFCC reported by the Civil Rights
Commission, was its inability to deal with the problem of discrimination in
the construction industry. This problem has plagued equal employment oppor-
tunity programs from the earliest days and early became the key symbol in
the minority community, by which the promises of equal employment oppor-
tunities would be measured. Despite this, the OFCC floundered inconclusively,
developing different programs in several cities, but implementing none of
them in a systematic, orderly way. There was simply a series of improvised
approaches to community pressures, each of which was labelled a "plan" with
the name of the city attached. These plans were so vague and indefinite,
that they did not succeed in influencing the course of discrimination in the
trades. '

In essence, the report shows that the OFCC from 1965 through 1968 had all the
powers to be an effective regulatory agency, but did not use them. It did
not give guidance as to what constituted discrimination, nor what steps

were required to end it; it did not have systematic enforcement procedures;
and it did not establish its credibility by utilizing the sanctions at its
command, except in occasional instances, by delay in issuance of contracts.
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This was the state of affairs at the end of the Johnson administration - which

makes it clear that these inadequacies did not originate with the Nixon admin-
istration.

This then is the story of the silent sellout, or how the govermment which
secured the passage of the great Civil Rights Act of 1964, and adopted the
tough executive order requiring non-discrimination by government contractors,
then failed abysmally in the effectuation of those legal tools to produce
equality. The promised land of dignity, equality, work and justice lay with-
in the reach of all Americans but their government did not grasp 1it.

THE CONSTRUCTION INDUSTRY 1969 - 1971

In the years from 1965 to 1968, OFCC had fumbled with a number of ineffective
programs in the construction industry. Through this fumbling the organiza-
tion had begun to develop some ideas of how to do the job of ending discrim-
ination in that industry. The construction industry organized in a way
vastly different from most of the economy. The comstruction industry consists
of vast numbers of general and subcontractors who bid on specific jobs.
General contractors are rapidly becoming brokers, who bid, but do no work,
subcontracting out most or all of the work. Subcontractors, in turn, main-
tain a small permanent labor force, and, when they obtain a contract, go out
to hire the men necessary to perform it. Thus the demand side of the labor
market in the construction industry is characterized by sharp peaks and
valleys, as contractors hire men for specific jobs, and then fire them when
the job is over. In addition, the demand side is further affected by problems

of seasonality (not all work can be done in all weather) and the general level
of business in the construction industry.

On the supply side, most of the industry is organized by the 19 craft unions
which have always represented the workers in the industry. These unions seek
exclusive territorial jurisdiction. They seek to control the access to all
the jobs in a certain craft in a certain geographical area. TIf they comntrol
these jobs, they can then allocate them to their members and others, thus
assuring at least some union members of regular employment, in the face of
fluctuating demand for labor. In addition, by controlling the number of
people who come into the trade, they are able to keep the supply of skilled
workers at a level which is low enough so that they have strong bargaining
power in setting wages which management. The result of this effort, carried on
over the years, is that the wage rates in the construction industry are higher
than in any other industry. It is important to understand that both the hir-
ing hall, through which the union distributes the jobs, and the decisiom to
restrict the supply of labor are, in themselves, legitimate union objectives,
so long as they do not interfere with other, more important values. With

such machinery the White-dominated unions have systematically kept Black and
Spanish minority workers out of the construction industry.




The NAACP, under the leadership of its fiery director of Labor Relations,
Herbert Hill, has focused on the problems of discrimination in construction
for nearly two decades, and has made it the central symbol for our time of
the quest for equality in employment opportunity. One might argue today that
this was a bad choice because the resistance 1is strongest in this trade, and
the payoff in number of jobs is not going to be as great as if, for example,
the NAACP had concentrated over the years on a sector of the economic system
which was growing more rapidly, such as the white collar area. However, such
considerations are not in point, because a decision of twenty years standing
has been made that the construction industry is the important symbol. This
decision, in the context of our pluralism, is the important one which must

be recognized and dealt with.

It was in this context that I came into office, early in 1969. In connection
with efforts to persuade construction employers to increase minority employ-
ment in Cleveland and Philadelphia, the OFCC used '"'manning tables'" in which
contractors projected their minority employment needs throughout the course

of the job. These manning tables were negotiated between the goverament

and the contractor after bids had been awarded. The Comptroller General

ruled that this approach was illegal because Federal Contract law requires
that the elements of the contract must be specified before bids are put out.
This decision led the OFCC staff to propose, shortly after I took office,

that specific percentage targets for minority employees in several trades

be set forth in Philadelphia and incorporated into the bid specifications in
all government contracts issued in that arza. OFCC wished to be specific with
respect to numbers, and then impose a '"'good faith" obligation to achieve the
numerical results. This was designed to avoid the argument that the numbers
constituted '"quotas" and hence violated the so-called 'mo quota" provision of
Title VII of the 1964 Civil Rights Act. In fact, one might believe that the
ovponents of equal opportunity had planned a double play against the compliance
program. First, they secured the Comptroller's ruling that the government

had to specify exactly the numbers of minorities to be employed, because of
the principle that contract specifications must be made clear to bidders be-
fore they bid. And then, once the Ofcc moved to be specific, the opponents of
equal opportunity would claim that the very specificity required under the
Comptroller's ruling violated the '"mo quota" provision of Title VII. The end
result was that there was no affirmative action program which was specific
enough to have teeth, to advise contractors of their obligations, to assist

in increasing minority employment. The government continued to do little in
this field, and was criticized by business for not being specific enough.

In spite of this circular argument, I decided to go ahead with the Philadelphia
Plan of putting specifications of minority employment goals in all contracts.

I did this because my study and experience had convinced me that such targets
were essential if we are to measure results in terms of increased minority
employment. Without such targets, the paper compliance, and the interminable
ineffectiveness of the government programs would continue. I had not come to
Washington to preside over a continuation of the ineffective programs of the
past.



The Secretary was in agreement. The Philadelphia Plan was announced and
the reaction was immediate. The Comptroller ruled that the plan was in
violation of the no-quota provision of Title VII and hence illegal.

This precipitated one of the strangest political and constitutional crises
of our generation. First, the constitution requires that the Comptroller
be a representative of the Congress who keeps track of expenditures of
federal government agencies to make sure that monies appropriated by Con-
gress are spent in accordance with congressional intent. His office in
fact certifies that the Treasury Department may pay obligations assumed by
the Executive branch. In each agency of government, there is an officer
who must certify to the Comptroller that the monies spent by the depart-
ment have been properly spent.

The Comptroller concerns himself with government contract law and his office
renders opinions on many aspects of government contracting. Thus, his rul-
ing in 1968 that the manning tables in Philadelphia and Cleveland could not
be negotiated after. contract had been signed was fully within his juris-
diction. But,the decision in 1969 that the Philadelphia Plan violated the
no-quota provision of Title VII was a totally different matter, for he was
there in this instance, interpreting the substance of a federal regulatory
statute. He is a representative, not of the courts, or of the Executive,
but of the Congress. Had his ruling stood, it would have meant that the
Congress could not only pass laws, but interprat them as well. This would
have been a radical departure from traditional practices which separate the
functions of the various branches of government. Traditiomally, Congress
passes laws, the Executive carries them out and the courts have the final
word on what the law means, and determine whether the Executive stayed with-
in the limits of the law. This concept of the separaticn of powers lies at
the heart of our constitutional system of checks and balances, and the Comp-
troller's attempt to interpret the laws on behalf of the Congress was a clear
and distinct challenge to the principle of separation of powers.

Every government agency has its own lawyers, who interpret for it the mean-
ing of the statute which it is to implement. But, the final decision of how
any agency in the Executive branch of government may interpret its statute
rests not with the agency, but with the chief legal officer in the Executive
branch, the Attornmey General. Thus, the Comptroller's opposition to the
Philadelphia Plan based on an interpretation of Title VII of the Civil Rights
Act of 1964, was ultimately an encroachment on the powers of the Attormey
General.

The Attorney General, John Mitchell, appeared at the Labor Department for a
widely publicized press conference. He came armed with two documents: one,
a long and detailed memorandum from the Solicitor of Labor, Lawrence Silberman,
arguing that the Philadelphia Plan was legal and did not violate the "no quota"
provisions of the Civil Rights Act, and the other, a shorter opiniom of his
own, maintaining the same view. Attorney General Mitchell was determined to




support the equal employment program which Secretary Shultz and I had
developed, both because he believed in it, and because he needed to protect
the historic principle of separaticn of powers. His presentation settled
the question of the separation of pcwers for the time being and the road-
block raised by the Comptroller to the Philadelphia Plan was effectively
pushed aside.

If there had been an anti-government strategy of the type I mentioned earlier,
it was thrown off base by this timely intervention by the Attormey General who
always responded with vigor and the full support of his office when I needed
him to keep the Plan going. However, those who had such a strategy in mind,
did not give up. Rather, in one of those exciting and unpradictable moves
which makes life in Washington fascinating, they shifted the same battle to
another forum, ie., the Congress. This was accomplished by their having

a rider attached to an appropriations btill which would have had the effect of
upholding the Comptroller's decision that the Philadelphia Plan was illegal.
This would have given the Comptroller general powers to supervise the actions
of executive branch agencies, in his decisions with respect to the payment of
treasury funds. The rider was to come for a votz in the Senate, and was
widely billed as an effort to kill the Philadelphia Plan.

At this point, the President intervened. His Administration was committed
to the Philadelphia Plan, and he was himself persuaded that it was a good
and workable idea; he was not therefore prepared to have it destroyed in the
political arena without a struggle. He publicly and privately placed his
political weight against the rider, and began to round up votes in the Senate
to kill it. This was his major commitment of the powers of his office, to
assist in the carrying out of equal employment opportunity obligations. It
was unprecedented. President Johnson had never intervened to help an agency
trying to enforce these laws. But President Nixon was convinced of the
importance of the program and took all the acticns he could to see that the
rider was defeated.

In the political arena, as the result of presidential intervention, some-
thing unprecedented happened. The civil rights movement in the Legislature,
which had long been spearheaded by the '"leadership conference", - a loose
coalition of liberal, labor and civil rights groups, and had stood together
to support the passage of the various civil rights laws of the 1960's, -

was shattered by the debate on the rider to kill the Philadelphia Plan.

Part of Labor, of course, supported the rider. George Meany, President of
the AFL-CIO comes out of the construction industry, and the construction
unions are very powerful in the massive AFL-CIO institution. But, some
unions refused to go along with the plan to scuttle the Philadelphia Plan.
Thus, the united front of labor itself was weakened. More importantly, the
civil rights groups, rather surprised that the President was now the spokes-
man for the civil rights interests, found that they had to side with the
President and against their old friends in labor. Their position contribut-
ed to the final outcome, in which the Senate killed the rider, and left the
Philadelphia Plan intact. The anti-Philadelphia Plan strategy had backfired.
We could now say that the Senate had, by inference, declared that the
Philadelphia Plan was proper.




We inaugurated the Plan in September, 1969. It was immediately taken into

court, and a long court battle began. In the end, the courts upheld the
Plan.

Meanwhile, on the operational front, the Plan was having difficulties. They
stemmed from two sources: first, the old OFCC notion that only government
and government-aided construction workers could be covered by a plan. This
nonsensical idea was a holdover from the days when the Executive Order had
applied only to federal work, and not to all work of federal contractors.
This had been changed in the 1961 Executive Order, but the OFCC had not caught
up with the change in the construction field. Obviously, compliance with the
Executive Order with respect to all work is a condition for having a govern-
ment contract, regardless of how much ncn-government work an employer has.
Thus, this limitation in the OFCC thinkirng was really part of the old failure
to enforce the Executive Order.

As long as private comstruction by government contractors was not covered,

they could bunch their minority employees on government work, and t hus defeat-
ed our objective of increasing minority emplovment. When we introduced the
Washington Plan in 1970, we covered all work by government contractors, not
just government work. Then, in 1971, we amended the Philadelpnia Plan to

extend it to all work by government contractors, thus eliminating the loop-
hole.

We had great problems in implementing the Plan, because of the OFCC agency
system. The OFCC staff was too small to police the Philadelphia Planm,
although our area coordinator, Bennett Stalvey, was largely responsible for
its creation. He had ro supervise half a dozen government agencies that were
financing construction, and the interagency bickering and backbiting which
resulted made it difficult to know what was happening in Philadelphia. 1In
addition, another inheritance from the old OFCC days was the failure to have
a good informations: system to keep track of minority participation. In the old
government tradition, the OFCC required the submission of great numbers of
documents which were simply shelved because there was no one to read them.

I ordered a more efficient information system developed and we were by 1971,
able to monitor compliance with the Philadelphia Plan.

The Plan had become controversial. George Meany still did not like it, and
the construction unions grumbled constantly; but it became the symbol of
progress in civil rights for the Administration. Other cities pressed for
the adoption of the Plan. Anticipating the imposition of several more planms,
I delivered a speech in March 1971 in Washington, D. C. which outraged the
President of the Sheetmetal Workers who wrote to President Nixon demanding
my resiznation. I responded that his union was probably the worst offender
against minorities in the country. That ended the exchange.

See Appendix A "EXCERPTS" for documentary notes and references.



THE QUOTA CONFLICT

APPENDIX A "EXCERPTS"

(Excerpts from CCH Employment Practices Decisions, Vol. 3, 1970 - 1971
...Decisions Rendered by Federal and State Courts....)

I.xecutive Order No. 11246 requires all

x ' ) The Executive Order empowers the Secre-
applicants for ferleral assistance to include

tary of Labor to issuc rules and regulations

il_\ their CO*‘!""_C“W\ contracts specific pro- necessary and appropriate to achieve its
v.n.non.s respecting falr'gmnluynlcut prac- purpose. On June 27, 1969 Assistant Secre-
tices, including the provision: tary of Tanor FTeiElc?rI5sTUT an order
*'he contractor will take aflirmative tmplémentung the Exccutive Order in the
action to ensure that applicants are em- hve-county Phladelpina arez” The order
ployed, and that employces are treated required Dbidders, prior to the award of
during employment, without regard to contracts, to submit “acceptable aMemative'
:)l;::;“t"_?sz color, religion, sex or national action™ programs “which shall include spe-"

cific goals of minority nanpower atilization,”™
The order contained a linding that enforce-
ment of the "atlirmative action™ require-
ment of Iixecutive Order No. 11246 had
posed special problems in the construction
traddes.' Contractors and sulwontractors must
hirc a new employee complement for each
job, and they rely on cralt unions as their
prime or sole source for labor. The craflt
unions operate hiring halls. “Becanse of the
exclusionary practices of labor organiza-
tions,” the order finds “there traditionally
has been only a small number of Negroes

emploved in_these secven trades.”™*

Actipg under this broad delegation of au-
thority the Labor Department in a scrics

of ort_lcrs of local application made it clear

Acting pursuant to the June 29, 1969 orler, that it interpreted “aflirmative action™ to

rescntatives oL ile Sissrnc of Talor require more than mere policing against |
l.!cg'T—'ﬁ _ré‘lrmgs ln—Plj_aJap!ua i acln:\l present discrimination.*

—ATRUSt 2("2/ and 2871969, On_September

—23 196‘) Assustaﬁecrchr Mclrhcr made

fmlmgs wuh r:spcct to_cac cach_of f the li lmcql

lactors and ordereil (hat the follnwmg ranges  he established as the standards for minority  nated trades in the Philadelphia area for
R manpower utilization for cach of the desig-  the following four years:

Identification Range of Minority Group Employment
of Trade Until for for for

12/31/70 1971 1972 1973
Ironworkers . 5%-9% 117%-15% 16%.-207% 2204267
Plinmibers & ipefitters §7%-8%n 1056-14%. 15%-197% 20%-247%
Steambitters 7 S§55-87%. 117%-15% 15%4-199% 20602475
Sheetmetal workers el ATR%H VL13%  14%-18% 1975-23¢%
Electrical workers .. 47%-87% 0C%-13% 147% ,|g 1900,-217%
Flevator constriction workers 470-8%a 97%-13%% 14%-18%% 1075,-23%%

P - i
“4. No hidder will he awarded a cou-

tract nnless his allirmative action program
contains goals falling within the range
sct forth . . . above ., .

The comnplaints of the Association and
the contractors refer to the fact that the
Comptroller General of the United States
has opined that the Philadelphia Plan Com-

Necause the Plan requires that the contrac-
tor agree to specific goals for minority
employment in each of the six trades and

fL’(|lllft1 a good faith eﬂ’nrt to achieve those mitment is illegal and that disbaisement ol
unah L] ) federal fumds for the performance of a
contract containing such a prnnuw will hc r

treated as nnlawful™
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Excerpts (continued), Appendix A

Thev
allege that the Philadelpina Plan is illegal

and void for the following reasons: 5o ¢ )

6. It violates the process because |,

— )

(d) it requires quota hinng in vio- .
lation of the Iifth Amendinent.

The Plan, they say, is a rule or regulation
of a general nature, and could have heen
issucd only by the Secretary. In the first
place the Man is not general. It is bhased
upan findings as to the available construc-
tion munpower in a specific labor market.
Morcuver, the interpretation of § 401 made

. . d
by the administrator: requires the same
deference from the courts as is required The Attoruey General has
toward his other interpretations of the Yssucd an opinion that the DPhiladelphs

order. "We will not second guess his dele-
gation to the Assistant Secretary of the
duty of cnyforcing the affigmative action

Plan is validd*® and the President lias con-
tinucd to acquicsce in the interpretation of

the Fxecutive Order made hy his designee.
covenant. _ I I_nc [.abor Department interpretation of the
affirmative action clause must, therefore, be

g ===

; ; deferred to by the courts.
T ssociation consists of more than faiaa TP S
.!“l'\:" CI}""ncm” i the five-county Phila- laintifTs ;\Jso contend that the signing
c‘uzl hia area who regnlarly employ workers of the June 27, 1969 and September 23, 1969
delphia ares rcified eraits, and who collec- . orders hy. an assistant secretary rather than
n l‘hc sxxfstx, e “.-1-" $150.000,000 of by the Seccretary of labor makes those
tive erformn " s - > v i
I’c;lcryalxnull lesievslly ns\.i“cr‘c(ms(mcuon orders L)ioculur:\ll) invalid,
Al arca annuany. rAach of the con- 'J
tractor plaintiffs is a regular bidder on -,

s federal amd federally assisted construction o 1e Srccrctary of labor may delegate
projects. ‘Iie complaint was filed prior to Ix?.lc,l): v n:,cr., :n\;cncy, or cmployee in the
the opening of bids on the Marsh Creek rl;nr,i;:‘v%r"}mf" "; ”I.c (-’s,""crmnc"t- any

P . - 2 > dutly of the Sccretary under
: 3
dam. L‘_"_‘.‘“_‘J—‘——'Hﬂ%'—‘yﬁ,f_'wc Parts 11 and II0 oi this Ordcr.ycxc:p(
the inciusion ot aw o;’“ authority to promuliate rules and regu-
mitment requirement i the mvitation for ¢ lations of a general nature.”
2. s 0
hids.






