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A comparative study of child maltreatment laws and protocols of Kansas and Paraguay
Introduction
In 1968, the State of Kansas and the country of Paraguay, the heart of America and the heart of South America, founded the organization Kansas Paraguay Partners, or KPP, as part of Partners of America or POA. Kansas and Paraguay were matched together due to similar characteristics portrayed in both places. Examples include: the sunflower as a state flower, the location, agriculture, cattle, a relatively flat surface, and so on. As a student, I have been able to benefit from this partnership by coming to Washburn University in Topeka under a KPP agreement where students qualify for in-state tuition in the state of Kansas. I was introduced to social work as a career to help improve the social functioning of others in the state of Kansas. As my passion for this profession has increased, so has my interest on how this education would impact my practice of social work in Paraguay, where I plan to live in the future. I am particularly drawn to the needs and rights of children and their families. In an attempt to better understand how these two places work to safeguard the lives of children and improve their conditions when necessary, I decided to compare the state of Kansas laws and protocols regarding child maltreatment to those of Paraguay. Both Kansas and Paraguay will be referred to as states because the government of Paraguay is referred to as The State in its legislature. 
In order to compare the two legal systems, international documents and local legislation from both places will be discussed. Examples include: the United Nations Convention on the Rights of the Child  (UNCRC), the US Constitution, the Paraguayan Constitution, the Constitution of the State of Kansas, The Indian Child Welfare Act, and primarily the Kansas Code for Care of Children, and the Code of Childhood and Adolescence in Paraguay. Issues regarding child maltreatment definitions, mandated reporters, special advocates, and degree of proof are compared. 

Statues and Codes of Kansas and Paraguay Examined
Both Kansas and Paraguay have laws that are specific to the protection and care of children. For Kansas, it is the Kansas Code for Care of Children and for Paraguay the Code of Childhood and Adolescence and Law No. 57/90 which ratified the UNCRC. Both States are committed to provide the support and protection of children when needs arise. 
The definition of child maltreatment adopted for purposes of this project will be that of the World Health Organization (WHO), since this is an international body that encompasses both states of interest. Child maltreatment is defined as “all forms of physical and/or emotional ill-treatment, sexual abuse, neglect or negligent treatment, commercial or other exploitation, resulting in actual or potential harm to the child’s health, survival, development or dignity in the context of a relationship of responsibility, trust, or power” (WHO, 1999). In order to compare the laws and protocols that affect the circumstances of the lives of children, we first need to determine who is considered a child in each state. In the state of Kansas, “the period of minority extends in all persons to the age of eighteen (18) years, expect that every person sixteen (16) years of age or over who is or has been married” (K.S.A. 2011 Supp. § 38-101). The majority of age is also considered 18 years in Paraguay. In contrast to Kansas’s definition of a minor, however, children and adolescents are defined separately. Under the Law of Majority of Age a child is “every person from conception until thirteen years of age”, and an adolescent is “every person from fourteen years of age until seventeen years” (Law of Majority of Age, 2003 § 2169/03). I found the differentiation of child and adolescent to be relevant because a child is not punishable for crimes under the Penal Code of Paraguay, and an adolescent can be. Also, in order for an aggressor to be accused of sexual abuse of a minor under Article 135 of the Penal Code, the minor has to fit in the definition of a child and be under the age of 14. 
Besides defining a minor, the state of Kansas includes the term “child in need of care” which, in the words of Linda D. Elrod and the Honorable James P. Buchele, is:
If the child lacks parental care and control, the child is physically, mentally, sexually or emotionally abused or has been abandoned. A child may also be in need of care if the child commits what is called a “status” offense – truancy, running away, being chronically disobedient… Additionally, the term includes a child under age 10 who commits acts which would be crimes if they were committed by an adult (p. 228, 1999). 
There are specific criteria to determine if a child is in need of care, which are set out in the Kansas Code for Care of Children (K.S.A. 2011 Supp. § 38-2202). Paraguay does not have a similar term in the code being studied. 

The United Nations Convention on the Rights of the Child Examined
The United Nations Convention on the Rights of the Child (UNCRC) is an international instrument under which the states’ parties to the Convention are obliged to develop and undertake all actions and policies in light of the best interests of the child (UNICEF, 1989). The United States had active participation in the drafting and developing of the UNCRC. The US signed the Convention on February 16, 1995, but remains one of the two UN members who have not ratified the Convention. There are several theories on why the UN Convention has not been ratified, and there are groups that support and opposed the debate. In Paraguay, however, the 
UNCRC was adopted as a promising improvement to guarantee the compliance of the rights of the child. The UNCRC was ratified by Paraguay on September 25, 1990 under the Law 57/90.  This law is particularly significant for Paraguay because it introduced the principle of the best interest of the child to our legislation. After the Convention was ratified, the legislation in Paraguay began to shift towards this principle to adapt to the Convention that is of a superior hierarchy than the country’s laws regarding the welfare of children. The best interest of the child has now been adapted as law and appears in all of the main legislative instruments such as the National Constitution of 1992, the Code of Childhood and Adolescence of 2001, and most recently in the Law 4295/11 of 2011, which establishes the special procedure for the handling of child maltreatment under the specialized jurisdiction. 

Constitutions Examined
Two articles in the Paraguayan Constitution of 1992 are concerned specifically with the protection of children from maltreatment and violence. Article 54 of the Protection of the Child states that “The family, society and the State have the obligation to guarantee a harmonic and integral development of the child, as well as the full exercises of his/her rights by protecting the child against abandonment, malnutrition, violence, abuse, trafficking and exploitation” (PY Const., Art. LIV). Article 60 of the Protection against Violence establishes that the State “will promote policies with the objective of avoiding family violence and other causes that can destruct its solidarity” (PY Const., Art. LX). Neither the US Constitution nor the Constitution of the State of Kansas mentions the rights and obligations of families and children in the Constitutions. Laws concerning children are found in the State of Kansas on Kansas Statutes Annotated under Chapter 38 concerning minors. I found this to be a significant difference on the way the legal systems are organized; the Constitution of Paraguay is more extensive and includes many issues and policies that in the United States and Kansas are dealt with directly in the Statutes. 

Mandated Reporters
In the United States, the Child Abuse Prevention and Treatment Act of 1974 (CAPTA) as amended by the Keeping Children and Families Safe Act of 2003 indicates that there are federal requirements for each state to have laws about reporting and investigating child abuse and neglect. When it comes to reporting the existence of a potential child in need of care, both the Kansas Code for Care of Children and the Code of Childhood and Adolescence from Paraguay designate certain professionals as mandated reporters. K.S.A 2011 Supp. § 38-2223 cites the licensed and non-licensed professionals that are mandated reporters under federal and state law in the state of Kansas, which includes medical care and treatment providers, mental health providers, teachers, administrators, and other employers of a school and licensed child care professionals, physicians, social workers, psychologists, teachers, firefighters, and volunteers of certain profit and non-profit agencies. The list of professionals and non-professionals who are mandated reporters of child maltreatment is broader and more specific in Kansas than it is in Paraguay. The Code of Childhood and Adolescence establishes under Article 5 that the duty to report be incumbent upon health professionals, educators, teachers, and professionals that carry a role of guardian, education or care of children or adolescents (Law No.1680/01, 2001 § General Regulations).  
The Kansas Code for Care of Children specifies the consequences of failing to report under certain licenses which generally lead to a class B misdemeanor. The Code of Childhood and Adolescence in Paraguay does not specify the consequences of failing to report because this code is strictly dedicated to the safeguard of the child. There is not a specific article under the Code of Childhood and Adolescence that punishes a professional who fails to report a case of child maltreatment. However, under the National Constitution, Article 117 holds that omission of relief is a punishable crime (PY Const., Art. CXVII). Both codes encourage any person besides the above mentioned professionals who suspects of a situation of child maltreatment to report to the appropriate authorities. An important difference that could have an impact in the decision of whether to make a report or not is the existence of immunity from liability. This principle grants immunity from any civil liability to people who report concern for a child in need of care in the state of Kansas (K.S.A 2011 Supp. § 38-2223). In Paraguayan law, there is not a specific piece of law that guarantees immunity from liability. Reporters have a right to ask that the provider of the information be kept confidential but if not there is no immunity guaranteed to reporters.  

The Indian Child Welfare Act: Another Perspective
	The Indian Child Welfare Act of 1978 (ICWA) devotes especial attention to the Native American culture and the preservation of Native heritage from generation to generation. It is a document that emphasizes the importance of cultural sensitiveness and conservation of customs and culture of Native Americans. In K.S.A. 2011 Supp. § 38-2203 it is stated that in “instances when the court knows or has reason to know that an Indian child is involved in the proceedings [concerning a child who may be a child in need of care] the Indian Child Welfare Act of 1978 (25 U.S.C. § 1901 et seq.) applies [and govern over the Kansas Code for Care of Children]”. The intent of Congress under ICWA was to "protect the best interests of Indian children and to promote the stability and security of Indian tribes and families" (25 U.S.C. § 1902). It was created due to a significant number of Indian children being removed from their homes and tribes. Today, a child’s tribe and family have an opportunity to be involved in decisions affecting services for the Native American child who is considered to be a child in need of care. Paraguay has a variety of native indigenous groups who have inhabited the country for a long period of time. A large majority speaks Guarani which is Paraguay’s second official language, but many groups speak dialects that the mainstream population does not understand. In Paraguay, there is not a separate law concerned with the safety and development of indigenous children. The Law No. 43/89 that indicates Statues of the Indigenous Communities that has the objective of promoting the cultural and social preservation of the indigenous communities as well as the defense of their patrimony and traditions, the improvement of their economic conditions, their active participation in national development, and access to the legal system that guarantees them the ownership of land and productive resources in equal manner to the rest of society.  The conservation of the culture and customs of indigenous people is also discussed in the National Constitution in Article 63 of the Ethnic Identity which recognizes and guarantees the right of indigenous peoples to preserve and develop their ethnic identity in their respective habitat. They have the right, also, to freely implement their own political, social, economic and cultural system as well as the voluntary restrain of their customary rules for the regulation of domestic coexistence as long as they do not violate the fundamental rights established in the National Constitution (PY Const., Art. LXIII). There is not a separate piece of law, however, that is concerned with indigenous children and their basic rights. 

Court Appointed Special Advocates and Child and Adolescent Defender
	When a child is alleged or adjudged to be in need of care, the court appoints an attorney to serve as guardian ad litem for the child who can investigate and represent the best interest of the child in court (K.S.A. 2011 Supp. § 38-2205). A Court Appointed Special Advocate (CASA) may also be assigned to perform a similar function. This is an important role due to the vulnerability of children. CASA volunteers and guardians ad litem advocate for abused and neglected children and accompany them through the legal proceedings to guarantee that their best interest is being considered.  I was pleasantly surprised to find that Paraguay has a similar figure to protect the best interest of children. The Code of Childhood and Adolescence mandated the creation of the Defense of Childhood and Adolescence which has the duty to assign a defender to children in cases of potential termination of parental rights, adoption, child maltreatment, and other processes where precautionary measures to ensure the best interest of the child are necessary. Article 163 of the Code of Childhood and Adolescence identifies the roles of this defender. (Law No.1680/01, 2001 § 163) Both Kansas and Paraguay consider the vulnerability of children when it comes to child maltreatment and make significant efforts to avoid secondary victimization. CASAs and Defenders play a role in the penal process when children are required to testify in court. In Paraguay, the defender who is trained for this job performs a similar job as CASA volunteers. The defender meets with the child before what is called a Gesell Dome, which is a room with a one-way mirror so judges, attorneys, and other parties can have access to the child’s declarations, but the victim does not need to testify in front of the accuser, in an unfamiliar setting, or repeat him/herself several times. 

Degree of proof
	In the State of Kansas “the petitioner must prove by clear and convincing evidence that the child is a child in need of care” (K.S.A. 2011 Supp. § 38-2205). Clear and convincing evidence refers to the measure of proof recognized by the US Supreme Court in the case Santosky vs. Kramer as the evidence standard of proof that “strikes a fair balance between the rights of the natural parent and the State’s legitimate concerns” (Elrod & Buchele, p.252, 1999). In the legislation of Paraguay I was not able to find a standard similar to that of clear and convincing evidence. The Code of Childhood and Adolescence discusses the procedures for the attention of maltreatment, but it does not specify what level of proof is needed for the court to intercede. 
Discussion
After reviewing legislation from both Kansas and Paraguay, the most significant similarity found is that both places are on the same page when it comes to always recognizing and protecting the best interest of the child. It is important to point out the differences in time between the two legislations. The Kansas Code for Care of Children was first introduced in 1982 before the United Nations Convention on the Rights of the Child which was completed in 1989, and so was the Indian Child Welfare Act of 1978. This suggests that the United States, and consequently the State of Kansas, have valued the welfare of children and the protection of their special rights for a long time. The dates of the legislation in Paraguay are more recent. This does not suggest that Paraguay did not value the rights of children before but that this country has come a long way in guaranteeing the safety and protection of their children by implementing new laws and accommodating to comply with an international treaty as the UNCRC in the past few decades.
From conducting this research, I have learned that there is room for improvement for both legislations which is probably the reason why Kansas statutes continue to be amended and why new laws are being introduced and enforced in Paraguay. I see this review of laws and regulations to have a potential benefit especially when it comes to the differences found in the laws. The term child in need of care is important because it gives the state specific guidelines on when there is a need to act in order to safeguard the children. Incorporating a similar term under Paraguayan law may contribute to raise awareness, promote safety, and guarantee that all of the basic needs of children are being met. Also, the introduction of the Indian Child Welfare Act points out the importance of being mindful about the preservation of Native peoples’ heritage and protect their rights to raise a family by being considerate of their different customs, practices and beliefs. Paying closer attention to issues regarding Indigenous Children such as education, discipline, and basic rights either by creating new laws or adding to existing ones may be beneficial for those peoples in Paraguay. 
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