The U.S. Supreme Court Clarifies
Constructive Discharge under Title VII
— Responsibilities and Opportunities
for Human Resources Practitioners

By
Jill M. Crumpacker, Esq.
and
Martha Crumpacker*

WASHBURN UNIVERSITY
SCHOOL OF BUSINESS
WORKING PAPER SERIES
Number 31

August 2004

Washburn University
School of Business
1700 SW College Ave.
Topeka, KS 66621
785-231-1010, extension 1308
www.washburn.edu/sobu

*Martha Crumpacker is associate professor of management at the School of Business at
Washburn University, Topeka, Kansas. Jill M. Crumpacker is Chief of Staff, Federal Labor
Relations Authority, Washington, D.C. Comments should be directed Martha Crumpacker,
School of Business, Washbum University, 1700 SW College Ave. Topeka, Kansas 66621, 785-
231-1010, extension 1587, martha.crumpacker@washburn.edu.







The U.S. Supreme Court Clarifies Constructive Discharge
Under Title VII —Responsibilities and Opportunities for
Human Resources Practitioners

By

Jill M. Crumpacker, Esq.
and

Dr. Martha Crumpacker

WASHBURN UNIVERSITY

SCHOOL OF BUSINESS
WORKING PAPER SERIES

August 2004

Washburn University
School of Business
1700 SW College Ave.
Topeka, KS 66621
www.washburn.edu/sobu







The U.S. Supreme Court Clarifies Constructive Discharge
Under Title VII — Responsibilities & Opportunities for Human
Resource Practitioners

WASHBURN UNIVERSITY

SCHOOL OF BUSINESS
WORKING PAPER SERIES

August 2004

Washburn University
School of Business
1700 SW College Ave.
Topeka, KS 66621
www.washburn.edu/sobu

Jill M. Crumpacker, Esq., is Director, Policy & Performance Management, and Chief Human Capital
Officer, U.S. Federal Labor Relations Authority, Washington, D.C. Dr. Martha Crumpacker is an
Associate Professor of Management, Washburn University School of Business, Washburn University,
Topeka, Kansas. Comments should be directed to Dr. Martha Crumpacker, School of Business, Washburn
University, 1700 SW College Ave., Topeka, Kansas 66621, ph: 785-231-1010, extension 1587,
martha.crumpacker@washburn.edu







The U.S. Supreme Court Clarifies Constructive Discharge Under Title VIT —
Responsibilities & Opportunities for Human Resources Practitioners

Jitt M. Crumpacker, Esq., SPHR, (jmcrumpacker@aol.com) Director, Policy & Performance Management, and Chief Human Capitat Officer,
U.S. Federal Labor Relations Authority, Washington, D.C.

Dr. Martha Crampacker (martha crumpackerf@washbuin.edu) Associate Professor of Management, Washburmn University School of Business,
Topeka, Kansas

Abstract

In 1998, the U.S. Supreme Court established a defense for employers to minimize liability against
a Title VII claim of hostile work environment due to a supervisor’s harassment unless the
employee suffered a tangible employment action, such as termination, demotion, or an undesirabie
reassignment., At that time, the Supreme Court did not address whether a tangible employment
action includes consiructive discharge. Since then, Circuit Courts of Appeals have reached
contflicting conclusions, resulting in possible inconsistencies in Human Resources advice and
guidance. On June 14, 2004, the Supreme Court resolved the split among the circuits in
Pennsylvania State Police v. Suders. This Article revisits the current employer liability defense,
the effect of the Suders decision on that defense, and the responsibilities and opportunities that
Suders imputes to Human Resources practitioners to minimize employer liability in constructive
discharge cases.
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The U.S. Supreme Court Clarifies Constructive Discharge Under Title VII —
Responsibilities & Opportunities for Human Resources Practitioners

Infroduction
According to a recent poll, more than one in five Americans claim to have experienced
employment discrimination.! Whether in the private or public sector, workplace harassment and

discrimination based on sex are frequent complaints of employees, male and female® In

addressing such complaints, the Human Resources department (HR) occupies a unique position

within an organization because of its dual role in serving employees’ interests and in protecting
and promoting employers’ interests. With respect to the various employment laws governing
harassment and discrimination, particularly Title VII of the Civil Rights Act of 1964, HR
promulgates and implements policies and procedures to ensure that all employees, supervisory
and non-supervisory, understand their rights and responsibilities and that, should the need arise,
employees know how to avail themselves of appropriate internal reporting procedures, without
fear of reprisal. Through such activities, HR contributes to the compatible goals of fostering an
informed workforce, eliminating inappropriate workplace conduct, and reducing organizational
liability.

In 1998, the U.S. Supreme Court provided important direction to HR through its rulings
in two landmark employment cases, Burlington Industries v. Ellerth’(Ellerth) and Faragher v.
City of Boca Raton® (Faragher). In Ellerth and Faragher, the Supreme Court established the
- conditions under which an employer may be held strictly liable and when an employer may use a
defense against liability in claims of supervisory sexual harassment or discrimination. The
Supreme Court also established reporting responsibilities for employees in these cases. In both
Ellerth and Faragher, however, the Court stopped short of addressing an employer’s ability to

defend against claims of constructive discharge in situations where an employee resigns because
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of alleged intolerable work conditions due to supervisory harassment or discrimination. The
Supreme Court’s failure to address employer liability in constructive discharge claims under
Title VII has produced different rulings among the Circuit Courts of Appeals since 1998. These
differences, in turn, have increased the possibility of HR practitioners providing inconsistent
advice and guidance to employees and employers.

On June 14, 2004, the U.S. Supreme Court resolved the split among the circuits in
Pennsylvania State Police v. Suders® (Suders) when the Court held that constructive discharge
due to a hostile work environment attributable to a supervisor is a recognizable claim under Title
VIL.® The Supreme Court also held that an employer may minimize its liability in such a case
using the defense established in Ellerth and Faragher (Ellerth-Faragher defense), unless the
former employee resigned “in reasonable response to an employer-sanctioned adverse action™
that changed the employee’s “employment status or situation.”™®  Thus, through Suders, the
Supreme Court refined its 1998 Ellerth and Faragher cases to provide employers a defense
against liability in hostile environment constructive discharge cases brought under Title VIL

In this Article, we revisit the Ellerth-Faragher defense for employer liability and discuss
the significance of the Suders case on that defense, including its significance for HR
practitioners.  Part [ briefly reviews employer responsibility in sexual harassment and
discrimination cases from a statutory, administrative, and judicial perspective. Part I also
outlines the Ellerth-Faragher defense. Part [T summarizes the two major opposing views within
the Courts of Appeals that produced a split among the circuits in relation to availability of the
Ellerth-Faragher defense in constructive discharge cases. Part III examines the Suders case and
the effect of the Supreme Court’s ruling in Suders on the Ellerth-Faragher defense. Part IV

discusses the implications of the Suders decision for HR practitioners. This Article concludes
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that HR practitioners must establish and continuously promote certain best practices throughout
the organization in order to minimize employer liability in potential constructive discharge
claims under Title VII. These best practices involve the following: producing and circulating an
appropriate anti-harassment and anti-discrimination policy; reporting and internal-complaint
processing procedures; training employees and supervisors; reviewing proposed supervisor-
initiated adverse actions; assessing workplace climate and culture; and communicating and
consulting,

L Employer Responsibility: Statutory, Administrative, and Judicial Interpretations

1. Statutory Interpretation

The primary Federal law governing sexual harassment and discrimination in the
workplace is Title VII of the Civil Rights Act of 1964 (Title VII).” Under Title VII, an employer
is prohibited from discriminating against any individual “with respect to his compensation,
terms, conditions, or privileges of employment because of such individual’s race, color, religion,
sex or national origin.”'® Title VII established the Equal Employment Opportunity Commission
(EEOC), an independent Federal agency, to administer and enforce Title VII in private and
public sector workplaces.!! In 1972, Congress extended Title VII to include state and local
governments.'” Congress further extended Title VII through the Government Employees Rights
Act of 1991 to all but elected officials.”

2. Administrative Interpretation

According to the EEOC, an employer who treats an employee adversely or disparately
because of the employee’s sex and without a legitimate reason violates Title VIL'* The EEOC

seeks to reduce and eliminate workplace harassment and discrimination by investigating
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complaints of alleged discrimination; providing training to employees and employers; and
issuing guidance to employees and employers on ways in which they may avoid being subjected
to sexually harassing or discriminatory conduct or being viewed as condoning such conduct,
respectively.”

Employee assertions of constructive discharge as part of a Title VII claim are not new to
the EEOC. Since at least 1990, the EEOC has set forth guidance addressing requirements for an
employee to be able to bring a successful Title VII claim after resigning due to harassment or
discrimination.’® The employee must be able to _establish not only that s/he is a member of a
group protected by Title VII, and that the alleged harassment or discrimination did occur, but
also that the employee resigned because the conditions were so intolerable s/he had no other
reasonable alternative.!”

Through its administrative regulations, the EEOC has long advised employers to “take all
steps necessary to prevent sexual harassment from occurring, such as . . . informing erﬁployees
of their right to raise [the issue of harassment] and how to raise the issue of harassment.”'® The
EEOC has further advised employers of the need to establish complaint procedures within the
workplace “to encourage victims of harassment to come forward [without requiring] a victim to

»19 Concurrently, the EEOC has encouraged

complain first to the offending supervisor.
employees to be aware of and use the employer’s internal complaint system, before resigning
and filing a claim of constructive discharge.*

3. Judicial Interpretation

The U.S. Supreme Court has interpreted Title VII as seeking “to make persons whole for
injuries suffered on account of unlawful employment discrimination.” The Court has further

interpreted Title VII to be similar to other statutes directed to influence conduct, to have as its
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“primary objective,” avoidance of harm rather than redress for harm.?? In 1998, through the two
cases of Burlington. Industries v. Ellerth” (Ellerth) and Faragher v. City of Boca
Raton**(Faragher), the U.S. Supreme Court established a standard for determining whether and
when an employer may defend against liability in situations involving supervisory sexual
harassment or discrimination of an employee.

The general facts in both Ellerth and Faragher were similar in that each case involved
one or more male supervisors who subjected a subordinate female employee to a work
environment each woman perceived as hostile, characterized by frequent or continual offensive
sexual comments, lewd gestures, threatening sexual advances, and other harassing behavior. In
each case, the employee claimed no alternative but to resign from her job and file a lawsuit in
Federal District Court asserting that her former employer violated Title VIL

In Ellerth, the employee, Kimberly Ellerth, was aware of a company policy addressing
sexual harassment and the procedures for reporting complaints.”> Ellerth did not formally file a
complaint against the offending supervisor, but on at least one occasion did comment to that
supervisor that she considered his behavior towards her to be inappropriate and unwelcome
The district court initially ruled against Elerth.”” The court reasoned that the employee knew
about but failed to follow the employer’s harassment policy procedures by not reporting the
supervisor’s inappropriate conduct.”® As a result, the district court found that the employer was
neither aware of nor had any reason to be aware of the supervisor’s actions.”” The Court of
Appeals for the Seventh Circuit reversed the district court’s ruling and found that the employer
had subjected Ellerth to a hostile work environment.’® The Seventh Circuit, however, did not

reach agreement on the controlling rationale for its reversal. Instead, each Circuit judge issued a

separate opinion.31 The employer appealed to the Supreme Court.*
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In Faragher, although the employer had a policy against sexual harassment, the employer
failed to circulate the policy throughout its workforce.”®> The employee, Beth Ann Faragher,
expressed her concerns about two offending male supervisors to a third supervisor, as had other
female employees.”® That particular supervisor, however, simply told Faragher that the
employer did not care.”> The supervisor never reported any of Faragher’s or other female
employees’ complaints through his own management chain-of-command.”® The Federal District
Court initially ruled in favor of Farégher, reasoning that the employer had actual or constructive
knowledge of the harassment, but took no action to stop it.”” The Court of Appeals for the T
Circuit reversed the district court’s ruling on the rationale that the supervisory bad acts were not
considered within the scope of the supervisor'’s employment® Faragher appealed to the
Supreme Court.”

The U.S. Supreme Court accepted the Ellerth and Faragher cases to address the issue of
when an employer should be liable, under Title VII, for supervisory acts that create a sexually
hostile work environment for an employee. In decisions issued the same day, the Supreme Court
stated that the key factor in determining if an employer should face liability for a sexually hostile
work environment attributable to a supervisor depended upon whether there was a “tangible
employment action” taken within the context of the supervisor’s conduct.** The Supreme Court
defined a tangible employment action as one that “constitutes a significant change in
employment status, such as hiring, firing, failing to promote, reassignment with significantly
different responsibilities, or a decision causing a significant change in benefits.”*!

The Supreme Court stated, “a tangible employment action taken by the supervisor
becomes for Title VII purposes the act of the employer.” According to the Court, “when the

supervisor’s harassment culminates in a tangible employment action, . . . [n]o affirmative
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defense is available.”® Therefore, if the former employee establishes that the supervisor fired,
failed to promote, or significantly reduced that employee’s benefits as part of the supervisor’s
overall conduct, the employer would not be able to present a defense from liability for the
supervisor’s actions. In Ellerth and Faragher, the Supreme Court also considered whether an
employer should be held liable for supervisory harassment if there was no tangible employment
action involved. In such instances, the Supreme Court found that the employer should be able to
present a defense to reduce or avoid liability.

4. The Ellerth-Faragher Defense

The Supreme Court established the conditions under which an employer may minimize
liability for supervisory harassment or discrimination in what has since become widely
recognized as simply the Ellerth-Faragher defense. When an employer is faced with a claim of
harassment or discrimination due to supervisory conduct, the employer may defend itself from
liability for the supervisory harassment or discrimination if the employer has not taken a tangible
employment action against the employee. In that instance, the employer may offer evidence to
show that it is more likely than not that:

() the employer exercised reasonable care to prevent and
promptly correct any sexually harassing behavior, and
(2) the employee unreasonably failed to take advantage of any
preventive or corrective opportunities the employer may have
provided or to avoid harm otherwise.”
In announcing these conditions for assessing employer liability in sexual harassment and
discrimination cases, the Supreme Court stopped short of definitively addressing whether

constructive discharge would be considered a tangible employment action.
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1I. The Split in the Circuits ~-Constructive Discharge as a Tangible Employment Action

Whether a former employee can establish a constructive discharge claim against a
supervisor is important to both employees and employers, because succeeding on a constructive
discharge claim increases the potential scope of damages the employee may recover, and thus,
the potential scope of liability against the employer. If the former employee proves a hostile
work environment claim, the employee may recover compensatory damages (out-of-pocket
expenses and “pain-and-suffering” due to the discrimination) and punitive damages that are
directly attributable to the workplace abuse the former employee suffered.*® If the former
employee also proves a constructive discharge claim, additional damages of backpay and
frontpay are generally available.*®

In applying Ellerth and Faragher to cases involving claims of constructive discharge, the
Circuit Courts of Appeals (which are responsible for deciding appeals of decisions from various
lower Federal District Courts among the states), have consistently required a former employee to
show that the supervisor’s harassment or discrimination created conditions that were so
intolerable that a reasonable person would have felt compelled to resign.”’” The Circuit Courts
have been less consistent in their rulings regarding whether a former employee must show that
the employer, by its supervisor’s actions, actually intended to force the employee to resign.*®

Since the Ellerth and Faragher cases, a split among the Circuit Courts has developed
around the question of whether an employee who resigns because of an allegedly sexually hostile
work environment has actually suffered a tangible employment action. Courts that have found
that constructive discharge cannot be a tangible employment action have allowed the employer
to use the Ellerth-Faragher defense to minimize its liability against supervisory harassment or

discrimination. Conversely, courts that have found that constructive discharge may be a tangible
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employment action have not allowed the employer to use the Ellerth-Faragher defense in order
to minimize its liability for such supervisory acts. Opposite rulings between the Courts of
Appeals for the Second Circuit and the Eighth Circuit illustrate the differing judicial conclusions
depending upon how the holdings of Ellerth and Fargagher are interpreted and applied.

The Second Circuit Court of Appeals (which decides appeals from the Federal district
courts of Connecticut, New York, and Vermont) interpreted Ellerth and Faragher to mean that
constructive discharge could never qualify as a tangible employment action for purposes of a
Title VII hostile environment claim.”® The Second Circuit reasoned that “[c]o-workers, as well
as supervisors can. cause the constructive discharge of an employee,”® and that “unlike
demotion, discharge, or similar economic sanctions, an employee’s constructive discharge is not
ratified or approved by the employer.”” The Sixth Circuit Court of Appeals (which decides
appeals from the Federal district courts of Kentucky, Michigan, Ohio, and Tennessee) also
adopted the rationale of the Second Circuit.>

The Eighth Circuit Court of Appeals (which decides appeals from the Federal district
courts of Arkansas, Jowa, Minnesota, Missouri, Nebraska, North Dakota, and South Dakota)
took a view opposite that of the Second and Sixth Circuits. The Eighth Circuit interpreted
Ellerth and Faragher such that, if proven, a constructive discharge would be a tangible
employment action for purposes of a Title VII hostile environment claim.”> The Eighth Circuit
looked to the specific conduct of both the employee and the employer. For example, in a case in
which the employee either failed to report the harassment or discrimination, or, after reporting,
refused to cooperate with the employer’s corrective steps, the Eighth Circuit did not find the
employee’s constructive discharge to be a tangible employment action.’*  In another case,

however, in which the employer did nothing after an employee complained of supervisory
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harassment or discrimination, the Eighth Circuit upheld the Federal district court’s jury finding
that the employee’s resignation was a constructive discharge.”

The Second and Eighth Circuit Courts of Appeals illustrate the split among the circuits
with respect to hostile environment constructive discharge claims. When the Third Circuit Court
of Appeals (which decides appeals from the Federal district courts of Delaware, New Jersey,
Pennsylvania, Virgin Islands) adopted the holding of the Fighth Circuit, the U.S. Supreme Court
6

agreed to review the issue.’

1.  Pennsylvania State Police v. Suders and its Impact on the Ellerth-Faragher Defense

1. Facts
In March 1998, Nancy Suders began work as a communications operator for the
Pennsylvania State Police (PA State Police) under the supervision of a sergeant, who was the

7 Suders

Station Commander, and two corporals who shared supervisory authority for Suders.
alleged that for nearly five months, the three male supervisors continually subjected her to
repeated sexual or vulgar gesturing; obscene sexual conversations about oral sex and beastiality;
continual name-calling; and the posting of vulgar images at the worksite.”® Tn June, after Suders’
sergeant accused her of stealing a work file, Suders contacted the PA State Police Equal
Employment Opportunity (EEO) Officer claiming she “might need some help.”59 The EEO
Officer gave Suders her telephone number, but neither Suders nor the EEO officer followed-up
with one another.*

On at least one occasion during the next two months, Suders confronted one of the
corporals and expressed to him that she considered his actions towards her to be inappropriate.®!

The supervisory sexual harassment continued, however, and, on August 18, 1998, Suders again

contacted the EEO Officer to report the harassment and to express that she was afraid.
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According to Suders, the EEO Officer was “insensitive and unhelpful,” and, although the EEO
Officer did instruct Suders to file a complaint, Suders alleged that the EEO Officer would not
help Suders locate the proper form.®> Suders claimed that because she was never able to obtain a
reporting form, she could not file a complaint%*

On August 20, 1998, two days after contacting the EEO Officer, Suders’ supervisors
arrested her for theft when Suders attempted to return an ungraded exam that she had previously

8 Upon finding the

come across in a drawer and, believing it belonged to her, took it home.
exam, Suders had concluded that rather than forwarding her exam to be graded, her sergeant had
simply hidden it in a drawer and told Suders that she had failed the exam.®® When Suders
attempted to return the exam, the supervisors detained, hand-cuffed, and questioned her,
including reading Miranda rights and placing her under arrest.®”  Suders then tendered her
resignation, which her sergeant accepted. Her supervisors released Suders later that day. Suders

was never charged with a crime.%®

2. Procedural History

In September 2000, Suders sued the three supervisors and the PA State Police in Federal
District Court alleging, among other things, hostile work environment and constructive discharge
in violation of Title VIL®* The district court ruled in favor of Suders’ former employer, PA State
Police, and dismissed all of Suders’ claims.”® In explaining why it dismissed Suders’ hostile
work environment claim, the district court noted its reliance on the Ellerth and Faragher cases.
The district court concluded that although Suders had presented enough evidence to take a
hostile work environment claim to a jury, the court dismissed her claim because Suders did not
follow internal complaint processing procedufes to report her concerns and give her employer a

chance to correct any problem(s), especially since Suders had been in contact with the EEO
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Officer more than once.”' The court neither ruled on nor explained why it dismissed Suders’
constructive discharge claim.”” Suders appealed.”

The Court of Appeals for the Third Circuit reversed the district court and ordered the case
returned for a trial.” The Third Circuit found that “genuine issues of material fact existed
concerning the effectiveness of the {PA State Police’s] ‘program . . . to address sexual
haréssment claims.””” Consistent with the Eighth Circuit Court of Appeals, the Third Circuit
found that, if proven, Suders’ constructive discharge would constitute a tangible employment
action that would preclude her former employer from using the Ellerth-Faragher defense.” The
PA State Police appealed the Third Circuit’s ruling and the U.S. Supreme Court accepted the
case in order to resolve the split among the circuits,”’

3. U.S. Supreme Court Decision

On June 14, 2004, in Pennsylvania State Police v, Suders,” the U.S. Supreme Court
agreed with the Third Circuit’s decision that Suders could pursue her claim of consiructive
discharge under Title VII, but disagreed on the issue of when the Ellerth-Faragher defense is
available to employers in such cases. The Supreme Court stated, for the first time, that a claim
of constructive discharge is available in a Title VII sexual harassment or hostile environment
action attributable to supervisors.” The Court clarified, however, that to succeed on such a
claim, the former employee must show that the employer’s adverse official act prompted the
employee’s resignation, rather than the constructive discharge alone. Therefore, to establish
constructive discharge as part of a hostile environment claim under Title VII, the former
employee must prove that s’he was the victim of a hostile work environment such that “the
abusive working environment became so intolerable that [the employee’s] resignation qualified

as a fitting response.”®
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The Supreme Court held that the Third Circuit erred in concluding that a constructive
discharge, if proven, automatically constitutes a tangible employment action that prevents the
employer from using the Ellerth-Faragher defense.®’ The Supreme Court, instead, held that the
employer will not be able to use the Ellerth-Faragher defense if the former employee can
establish that s’he resigned “in reasonable response to an employer-sanctioned adverse action
officially changing [his/her] employment status or situation, for example, a humiliating
demotion, extreme cut in pay, or transfer to a position in which {s’he] would face unbearable

»82 Otherwise, the employer may use the Ellerth-Faragher defense to

working conditions.
minimize its potential liability.

Writing for an 8-1 majority, Justice Ruth Bader Ginsburg observed “a constructive
discharge is functionally the same as an actual termination in damages-enhancing respects,”
Ginsburg further observed “[a] constructive discharge involves both an employee’s decision to
leave and precipitating conduct,”® but is not always effected by an official act of the employer.
Specifically, “[t]he former involves no official action; the latter, like a harassment claim without

283

any constructive discharge assertion, may or may not involve official action. Therefore,

“when an official act does not underlie the constructive discharge, the Ellerth and Faragher
analysis, . . . calls for extension of the affirmative defense to the employer.”®

In so ruling, the Supreme Court reasoned that there are circumstances in which an
employee may resign that are unrelated to the supervisor or the employer.®” Moreover, a sexual

8 Even when a sexual

harassment claim does not always involve constructive discharge.8
harassment claim does include an assertion of constructive discharge, while a jury may find that

an individual suffered sexual harassment, that finding, alone, does not prove the work conditions

were so intolerable that a reasonable person would be forced to resign.®® As a result, in Suders,

4 Crumpacker & Crumpacker




the Supreme Court held that, “the plaintiff [employee] who alleges no tangible employment
action has the duty to mitigate harm, but the defendant [employer] bears the burden to allege and
prove that the plaintiff failed in that regard.”® The Supreme Court vacated and remanded the
Third Circuit case for further proceedings in the Federal District Court, presumably a jury trial.”!

The Supreme Court, in Suders, validated long-standing EEOC guidance and refined when
an employer may use the Ellerth-Faragher defense to minimize liability for a constructive
discharge claim. The Court, however, left unanswered the question of whether a former
employee must show employer intent in order to establish a claim of constructive discharge. The
Court also did not clearly define what type of employer action, if any, beyond a tangible
employment action, might be considered an official action. Given these unanswered questions,
although the Supreme Court provides some clarity on how both the employee and the employer
should approach constructive discharge claims under Title VII, future litigation from both
employees and employers is likely.” |

1V.  Impact of Suders on HR Practitioners

In Suders, the Supreme Court imputes to the employer a number of responsibilities the
employer must address in order to make use of the Ellerth-Faragher defense in cases involving a
constructive discharge claim due to supervisory harassment or discrimination. The impact of
Suders on HR is that these responsibilities fall squarely within the purview of HR. Many of the
responsibilities considered in Suders, such as producing and publicizing an organizational anti-
harassment and anti-discrimination policy and promoting the organization’s internal complaint-
processing procedures, are familiar to HR practitioners who have dealt with Ellerth-Faragher
since 1998 and with similar EEOC administrative guidance since 1990. In light of the Supreme

Court’s ruling in Suders, however, and given the costs to the employer in terms of lost
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productivity, personnel replacement, and possible legal damages involved when an employee
resigns and later sues, careful attention to these seemingly common-sense responsibilities remain
as important today as when the U.S. Supreme Court initially established the Ellerth-Faragher
defense.”

The availability of the Ellerth-Faragher defense for the employer’s use in a constructive
discharge case depends upon whether the employer subjected the employee to an adverse action
as part of the alleged supervisory created hostile work environment. The Supreme Court, in
Suders, has thus imputed a presumption of additional responsibilities for HR, specifically, the
role of organizational adverse action gatekeeper for supervisory-initiated actions against
employees that may negatively impact the employee’s employment condition or status. The
heightened responsibilities for HR that Suders adds, in addition to those from Ellerth-Faragher
that Suders reaffirmed, presents an opportunity for HR practitioners to enhance their role as
strategic partners within their organization’s leadership structure. HR practitioners, in both the
private and public sectors, can add significant value to the organization of which they are a part,
particularly in connection with potential constructive discharge claims, by implementing and
continuously promoting the following best practices:

1. Anti-Harassment/Anti-Discrimination Policy

Since the early 1990s, the EEOC has recommended that organizations establish and
circulate an anti-harassment and discrimination policy throughout the workplace.”® Even sd,
employee complaints continue to be filed each year alleging the employer either had no policy or
failed to make that policy available to the employee.”® Therefore, to minimize the employer’s
liability for hostile environment and constructive discharge claims, HR must ensure that the

organization establish and publish a no tolerance anti-harassment and anti-discrimination policy.
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This policy must remain current and be circulated throughout the workplace, providing
opportunity for all employees and supervisors to access and familiarize themselves with the
policy; and, thus the organization’s expectations. HR should work with the organization’s Chief
Executive Officer or Agency Head and coordinate, as needed, with others, such as the
organization’s legal and EEO points-of-contact, to produce and publicize a written “no
tolerance™” policy prohibiting sexual harassment and discrimination in the vvorkplace.g6 HR
should review and update this policy as necessary, but at least annually, to ensure any EEOC or
court generated changes are properly reflected in the policy.97 HR should then identify and use
the organizational vehicles of communication that are the most conveniently accessible to
employees to widely circulate the policy to all employees and supervisors.”® Circulating a
memorandum addressed to all employees is a common means of communication as is posting the
policy at various locations throughout the worksite, such as on worker bulletin boards.” Other
means of publicizing the policy include presentations at company-wide meetings, publication in
employee newsletters, employee handbook(s), and on the organization’s website, both Internet
0

and Intranet sites.'”

2. Internal Reporting and Complaint-Processing Procedures

Although Title VII requires no explicit reporting requirement for employees,'® the
Supreme Court in Suders makes clear that an employee who believes his or her supervisor is
trying to force that employee to resign must first follow internal complaint procedures before
resigning and asserting a subsequent constructive discharge claim against the employer.
Reporting allegations of harassment and discrimination provides the employer notice and the
opportunity to correct and eliminate any inappropriate supervisory conduct consistent with the

objective of Title VII to avoid future harm.'™ Giving the employer an opportunity to take
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corrective action benefits the employee by enabling him or her to retain his or her employment
status. As HR practitioners are aware, however, employees do not always express their concerns
about inappropriate supervisory misconduct directly to their supervisor. Nor do employees
always report inappropriate supervisory conduct to others, including HR, for various reasons,
such as lack of awareness of the process to be followed, fear of retaliation, and general mistrust
of management.m

Thus, HR must ensure that independent, internal complaint-processing procedures are
readily accessible and that employees are aware of the process to be followed or how to obtain
assistance. In order for employees to consider the process fair, HR must ensure that complaint-
processing procedures, including investigations conducted upon the filing of a complaint, are
implemented with confidentiality, independence, and promptness.’”*  Additionally, such
procedures and any subsequent investigations must apply to all employees equally, regardless of
the level of authority that a particular supervisor or manager might hold. Finally, HR must have
an awareness of potential conflicts arising from the internal investigation process and who
should conduct the investigation in order that employees and supervisors have confidence that
such investigations and resulting findings and recommendations are credible.

Upon receipt of a complaint, HR must ensure that a thorough investigation is conducted
promptly and impartially, keeping the employee apprised of the status of the investigation and
any procedural rights the employee may have. As with the circulation of tile organization’s anti-
harassment and anti-discrimination policy, HR should ensure that employees are aware of how
they may gain ready and independent access to the complaint-processing procedures.

3. Employee and Supervisory Training

In terms of both policy and internal complaint-processing procedures, training for
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employees and for supervisors is critical in promoting a workplace environment reflecting
fairness, dignity, and respect for one another. Effective training should include components that
address and make each group aware of its respective protections under Title VIL, including its

035

responsibilities.l Additionally, particular attention is needed to ensure that supervisors are

aware of and responsive to societal and cultural shifts and their impact within a workplace.!%
For instance, what once may have been considered mere banter or joking takes on a completely
different interpretation as society’s expectations shift. Supervisors who work with the same
group of employees over an extended period of time with an established behavioral routine may
find themselves the subject of a complaint if a new employee of a different generation, race, or
culture joins the workgroup and considers the supervisor’s conduct inappropriate.'”” Therefore,
effective training programs should communicate to all employees and supervisors up-to-date
legal and regulatory requirements; organizational policies, expectations, and standards; and the
various protections and reporting procedures available, including how such procedures may be
accessed.

HR should ensure that supervisory personnel receive specific training relating to their
role as supervisors and how, as supervisors, their actions may impute liability upon the
employer. For this reason, not only should supervisors receive training that addresses their
specific duties in preventing a hostile work environment, but they should also receive training on
implementing and documenting progressive discipline. Finally, HR .should ensure that
supervisors understand that their behavior serves as a reflection of the employer’s policy.!®®

Supervisors who do not adhere to the employer’s policy for appropriate workplace conduct and

interaction with employees should be subject to discipline or removal.

Constructive Discharge ~Responsibilities & Opportunities for HR Practitioners 19




4. Review of Adverse Actions

Under Suders, the employer is precluded from using the Ellerth-Faragher defense if the
employee shows s/he resigned “in reasonable response to an employer-sanctioned adverse
action.”'”  Although the Suders Court did not specifically delineate the parameters of official
action, tangible employment acts (such as termination, demotion, etc.) that change an employee’s
employment status, if not legitimate, can result in an employer losing its ability to assert the
Ellerth-Faragher defense during any subsequent legal proceeding. Thus, with the potential for
liability and the associated costs of losing an employee and possibly losing a subsequent lawsuit,
HR has the opportunity and responsibility to minimize the employer’s lability by serving in a
gatekeeper role with respect to proposed adverse actions against employees.

Requiring that a supervisor’s proposed adverse action(s) undergo HR review before the
supervisor presents such action(s) to the employee provides HR the opportunity to ensure that
supervisors follow internal requirements and that supervisors do not use an adverse action or the
threat of such an action as a means of asserting power or fear over the employee, for personal
reasons, or to harass or discriminate against the employee for non-legitimate, non-business
reasons.!!® This review role enables HR to identify existing or potential conduct issues within
the supervisory ranks that the employer can promptly correct through follow-up training,
counseling, or other appropriate action. In addition, independent review of proposed adverse
actions requires HR to ensure that paperwork is not simply being rubber-stamped and sent
through to the next step of processing.'"" In this regard, HR plays a crucial role in reviewing
whether required documentation is complete. Standardizing an adverse action review process

within the organization, through HR, may prove invaluable in protecting the employer’s ability
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to assert the Ellerth-Faragher defense should an employee subsequently file a constructive
discharge claim against the employer.

5. Workplace Climate and Culture Assessment

Another area in which HR can provide leadership is through the collection and
assessment of workplace, climate, and culture information, absent another organization
component having this responsibility (in which case, HR should coordinate information-sharing).

12" When an employee resigns,

One important assessment tool is the employee exit interview.
HR should seck to learn as much as possible about the circumstances leading to the employee’s
decision, particularly as it relates to the work environment. Using such tools helps HR keep its
finger on the pulse of the workforce and often permits HR to uncover and identify potential
problems before they escalate.

HR may also obtain information through other assessment and evaluation tools, such as
human capital surveys and organizational climate surveys, the results of which may or may not
be publicized to the general workforce.!”® The information available through climate surveys
can enable HR to provide the employer with important insights regarding employee and
management perception of workplace conditions, culture, and environment. Survey results,
however, often put management on the spot to act, and, for that reason, the employer may not be
receptive, initially, to the idea. With the employer’s support, however, including a commitment
to act on negative results, HR can use climate surveys both to improve, continyously, the general
work environment and provide a rebuttal to subsequent assertions that the employer’s efforts
towards eliminating harassment or discrimination are not sincere. Thus, HR’s involvement in

assessing workforce climate is clearly important in protecting the employer’s ability to use the

Ellerth-Faragher defense, if necessary, in defending a constructive discharge claim.
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6. Communication and Consultation

Communication and consultation have long been, and will continue to be important roles
for HR practitioners.!'* Both employees and supervisors generally rely upon HR to communicate
workplace policies, and changes or updates to these policies, and to be available for consultation
on myriad workplace-related matters. Communication occurs in more than one manner--oral,
written, and non-verbal. Whether communication has the intended effect depends upon how the
message is transmitted and whether there are any actual or perceived barriers to the receiver.

Continuously striving to ensure all communications with employees and supervisors are
neutral, professional, and credible, enables HR practitioners to model desired behavior to
employees and supervisors throughout the organization, particularly as the workplace continues
to change to include multiple generations, differing cultures, and other indicia of increased
diversity. HR’s ability to provide quality communicative and consultative services also
promotes trust among HR, employees, and management, which enhances the credibility of the
HR profession. The manner in which HR fosters and maintains this role can strengthen HR’s
ultimate value as a professional and strategic partner within the organization, including during
any investigation of a Title VII violation.
Conclusion

For more than five years, courts have applied the Ellerth-Faragher defense, with
conflicting results, to cases involving employer liability in connection with claims of
constructive discharge attributable to supervisory sexual harassment or discrimination. In
Pennsylvania State Police v. Suders, the U.S. Supreme Court clarified whether and when an
employer may use the Ellerth-Faragher defense. The Suders decision imputes a number of

responsibilities to HR involving establishing and maintaining a workplace free of harassment and
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discrimination. Such responsibilities concurrently present opportunities for HR practitioners to
enhance themselves as strategic partners within the organization’s leadership structure. By
promoting best practices relating to producing and publicizing an anti-harassment, anti-
discrimination policy; internal complaint reporting and investigation procedures; review of
proposed adverse actions; training; and communication and consultation in a consistent manner,
HR adds significant tangible and intangible value through its contributions to the compatible
goals of fostering an informed workforce, eliminating inappropriate workplace conduct, and

minimizing employer liability.
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